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pleadings and other papers 

1187 UNITED STATES OF AMERICA 

NATIONAL LABOR RELATIONS BOARD 

Case No. 5-RC-856 
Amended Petition 

Important—Read Carefully 

When this Petition is filed by a labor organization or by 
an individual or group acting in its behalf, the Petition will 
not be processed unless the labor organization and any na¬ 
tional or international of which it is an affiliate or constitu¬ 
ent unit have complied with Section 9(f), (g), and (h) of 
the National Labor Relations Act. 

Instructions. —Submit an original and four (4) copies of 
this Petition to the NLRB Regional Office in the Region in 
which the employer concerned is located. 

If more space is required for any one item, attach addi¬ 
tional sheets, numbering item accordingly. 

Attachments Required.— Except when this Petition is 
filed by an employer under Section 9(c)(1)(B) of the act, 
there must be submitted with the Petition proof of interest 
in the form of dated authorization or membership applica¬ 
tion cards, or other documentary evidence signed by em¬ 
ployees, together with an alphabetical list of their names. 

Do Not Write in This Space 

Case No. 5-RC-856 

Date Filed 6/7/51 

Compliance Status Checked By: EDS 

The Petitioner alleges that the following circumstances 
exist and requests that the National Labor Relations Board 
proceed under its proper authority: 

1 . Purpose of this Petition (Check only the one box which 
is appropriate) 

A. |x] RC— Certification of Representatives (Individ¬ 
ual, Group, Labor Organization).— A substantial number 
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of employees wish to be represented for purposes of collec¬ 
tive bargaining by Petitioner, and Petitioner desires to be 
certified as representative of the employees for purposes 
of collective bargaining, pursuant to Section 9(a) and (c) 
of the act. 

B. □ RM—Representation (Employer). —One or more 
individuals or labor organizations have presented a claim 
to Petitioner to be recognized as the representative of em¬ 
ployees of Petitioner as defined in Section 9(a) of the act. 

C. □ RD—Decertification. —A substantial number of 
employees assert that the certified or currently recognized 
bargaining representative is no longer their representative 
as defined in Section 9(a) of the act. 

D. □ UA—Union Shop Authority.— (If employer con¬ 
sents to union shop election , use Form NLRB-510 instead 
of this Form NLRB-50 2 .) Petitioner is the representative 
of employees as provided in Section 9(a) of the act and 
30 percent or more of employees within a unit appropriate 
for such purposes desire to authorize Petitioner to make 
an agreement with their employer requiring membership 
in Petitioner as a condition of continued employment. 

E. □ UD—Withdrawal of Union Shop Authority.— 
Thirty percent (30%) or more of employees in a bargain¬ 
ing unit covered by an agreement between their employer 
and a labor organization made pursuant to Section 8(a)(3) 
(ii) of the act desire that such authority be rescinded. 

2. Name of Employer Capital Transit Company 

3. Address(es) of Establishment(s) Involved (Street and 
number, city, zone, and State) 36th & M Sts., N.W., Wash¬ 
ington, D. C. 

4. Nature of Employer’s Business Local Transit 

5. Description of Unit Involved 

Included —Depot Clerks and Receivers, Assistant Depot 
Clerks and Assistant or Auxiliary Receivers, Inspectors, 





Instructors, Senior Stock Clerks, Assistant Stock Clerks, 
Junior Stock Clerks, Garage Clerks, Shop Clerks, Terminal 
Guards, Fare Box Pullers, Supervisor of Fare Box Main¬ 
tenance, Assistant Supervisor of Fare Box Maintenance, 
Fare Box Inspectors, Central Dispatchers, Senior Division 
Supervisors, Junior Division Supervisors, Assistant Divi¬ 
sion Supervisors, Senior Collector of Revenue and Assist¬ 
ant Collectors of Revenue. 

Petitioner requests that the said classifications be added 
to the existing bargaining unit presently covered by the 
collective bargaining agreement between employer and pe¬ 
titioner. 

Excluded— Supervisors, including Chief Dispatcher and 
Assistant Chief Dispatcher, Guards and Professional Em¬ 
ployees as defined in the Act. 

6a. Number of Employees in Unit 200 

6b. Number of Employees Supporting this Petition 174 

(If you have checked box lA ( RC) above, check and com¬ 
plete EITHER item 7a or 7b, whichever is applicable) 

7a. □ Informal request for recognition as Bargaining 
Representative was made on March 14, 1951 and Employer 
declined recognition on or about March 14, 1951. (If no 
reply received, so state ) 

7b. □ Petitioner is currently recognized as Bargaining 
Representative and desires certification under the act. 

8. Recognized or Certified Bargaining Agent (If there is 
none, so state) 

Name None for Above Employees 

Affiliation 

Address 

Date of Recognition or Certification. 
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9. Date of Expiration of Current Contract, if any 


(Fill in Item 10 Only if You Have Checked Box IE ( XJD ) 
ABOVE) 

10. Date of Election by Which Union Shop Authority 

Was Granted . 

11. Parties or Organizations Which Have Claimed Rec¬ 
ognition as Representatives (If none, so state) 

Name None 

Affiliation 

Address 

Date of Claim 

12. Other Unions Interested in the Employees Described 
in Item 5 Above (If none, so state) 

Name None 

Affiliation 

Address 

13. Declaration 

I declare that I have read the above petition and that the 
statements therein are true to the best of my knowledge 
and belief. 

Petitioner Division 689, Amalgamated Association of 
Street, Electric Railway and Motor Coach Employees of 
America 

Affiliation, if any A.F.L. 

By Walter J. Bierwagen, President 

Address 823-24 Washington Loan & Trust Building, 9th 
& F Street, N.W., Washington, D. C. 

Telephone number NAtional 3672 

Willfully false statement on this petition can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 
1001) 

*•#*#•*••• 
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1600 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

In the Matter of 

Capital Transit Company, Employer 

a/nd 

Division 689, Amalgamated Association of Street, Elec¬ 
tric Railway and Motor Coach Employees of Amer¬ 
ica, Petitioner 


Case No. 5-RC-856 

Decision and Direction of Election 

Upon a petition duly filed under Section 9(c) of the Na¬ 
tional Labor Relations Act, a hearing was held before 
David C. Sachs, hearing officer. The hearing officer’s rul¬ 
ings made at the hearing are free from prejudicial error 
and are hereby affirmed. 

Pursuant to the provisions of Section 3(b) of the Act, 
the Board has delegated its powers in connection with this 
case to a three-member panel. 

Upon the entire record in this case, the Board finds: 

1. The Employer which operates in the District of Co¬ 
lumbia, is engaged in commerce within the meaning of the 
Act. 

2. The Employer moved to dismiss the petition on the 
ground that, because of certain provisions in the Petition¬ 
er’s Constitution and General Laws, 1 the Petitioner could 
not represent the employees sought herein, and in this re- 

l Section 71 of the Petitioner’s Constitution and General Laws provides 
in substance that directing officials of the company who have rules and 
regulations of the company to enforce cannot become members of the Union; 
that members who are appointed to such minor official, but non-supervisory 
positions as starter, dispatcher, timekeeper, inspector, streetman, or barn, 
shop and track foremanship may retain memebrship, but while in such posi¬ 
tions their participation in local union affairs must be authorized first by 
referendum; and that groups of such members may be placed under separate 
charter. 


spect is not a labor organization within the meaning 
1601 of Section 2(5) of the Act. This motion was referred 
to the Board. The authority of a bargaining agent 
to represent employees must be sought in the consent of 
the employees and not in the constitution of the labor or¬ 
ganization. 2 We therefore find no merit in the Employer’s 
position and the motion is hereby denied. We find that the 
Petitioner is a labor organization within the meaning of 
the Act and is claiming to represent certain employees of 
of the Employer. 

3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer with¬ 
in the meaning of Section 9(c)(1) and Section 2(6) and (7) 
of the Act. 

4. The Petitioner currently represents a unit of the Em¬ 
ployer’s operating and maintenance employees. It seeks in 
this proceeding to add to the existing unit employees in the 
following classifications: Depot Clerks, Acting Depot 
Clerks, Assistant Depot Clerks, Senior Division Receivers, 
Assistant or Auxiliary Division Receivers, Inspectors, 
Stock Clerks, Assistant Stock Clerks, Junior Stock Clerks, 
Garage Clerks, Shop Clerks, Terminal Guards, Senior Fare 
Box Pullers, Fare Box Pullers, Supervisor of Fare Box 
Maintenance, Assistant Supervisor of Fare Box Mainte¬ 
nance, Fare Box Inspector, Dispatchers, Auxiliary Assist¬ 
ant Dispatchers, and Assistant Collectors of Revenue, ex¬ 
cluding supervisors, 3 guards and professional employees as 
defined in the Act. Alternatively, the Petitioner is willing 
to represent these employees in a separate appropriate 
unit. 

2 Pueblo Gas 4" Fuel Co., v. N.L.R.B. 118 F. 2d 304; Charles of the Bits 
Operating Corp., 96 NLRB No. 44. 

3 Included in the original unit request, but excluded as supervisors by 
agreement of the parties during the course of the hearing, are persons 
falling within the classifications of Senior Division Supervisors, Division 
Supervisors, Instructors, Collectors of Revenue, Senior Stock Clerks, Chief 
Dispatcher, and Assistant Chief Dispatcher. 
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Although the Employer moved generally to dismiss the 
petition, 4 it took no position as to whether an appropriate 
grouping of the employees whom the Petitioner seeks 
1602 to represent should constitute a separate appropri¬ 
ate unit, or should be added to the existing unit, in 
the event the Board directs an election herein. The Em¬ 
ployer did, however oppose the inclusion in any unit of 
persons in the following classifications on the ground that 
they are supervisors: Depot Clerks, Acting Depot Clerks, 
Assistant Depot Clerks, Inspectors, Central Dispatchers, 
Auxiliary Dispatchers, Supervisor of Fare Box Mainte¬ 
nance, and Assistant Supervisor of Fare Box Maintenance. 
In addition, the Employer urges that because the Peti¬ 
tioner currently represents rank and file employees, it 
should not be permitted to represent persons in the last 
two classifications mentioned above and those in the classi¬ 
fications of Senior Fare Box Pullers, Fare Box Pullers, 
Fare Box Inspectors, and Assistant Collectors of Revenue, 
on the ground that the work performed by them is confi¬ 
dential. The Employer did not question the right of the 
Petitioner to represent Receivers, Assistant or Auxiliary 
Division Receivers, Assistant Stock Clerks, Junior Stock 
Clerks, Garage Clerks, Shop Clerks and Terminal Guards. 

The Employer maintains overall control of its transpor¬ 
tation system from a central office. The personnel office 
does all hiring and firing and maintains complete records 
of employees, including complaints, violations of rules and 
commendations. A division attached to the personnel office 
investigates complaints and administers disciplinary action 
on a uniform basis. A comprehensive book of rules and 
instructions is issued to employees, and various additional 
instructions are issued from time to time. A scheduling 
department establishes the schedules which are to be put 

* The Employer moved for the dismissal of the petition in its entirety, 
because the Petitioner sought to include supervisors in a voting group of 
rank and file employees. The fact that a petitioner may seek to represent 
groups which may not properly be a part of a unit or voting group finally 
determined to be appropriate by the Board does not require the dismissal 
of the petition. Accordingly, we find no merit in the Employer’s position 
and the motion is hereby denied. 
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into operation, and a treasury department centrally han¬ 
dles receipts of fares. 

Ten operating divisions of the Employer are located in 
various sections of the city of Washington, from which 
streetcars and buses operate. Each division, under the di¬ 
rection of a Division Superintendent, generally puts into 
operation the services scheduled by the central office. Divi¬ 
sion Supervisors, next in line of authority at the divisions, 
assign operators to their vehicles, see that they leave on 
schedule, order more men when necessary, take 
1603 charge of the division’s operations in the absence of 
the Division Superintendent, and on occasions are 
delegated the authority to reprimand or discipline oper¬ 
ators in the initial stages of a violation or complaint. 

Depot Clerks, Acting Depot Clerks and Assistant Depot 
Clerks handle all of the clerical work of the operating divi¬ 
sions and are under the supervision of the Division Super¬ 
visor. Their duties include the preparation of report forms 
of various types, including reports on accidents, delays of 
vehicles in service, operators on duty, and extra men as¬ 
signed on duty. They also handle phone calls including 
those from operators reporting late for duty or wishing to 
be excused from duty. In disposing of these telephone re¬ 
quests for excused absences, the depot clerks apply pre¬ 
determined rules and instructions. The depot clerks makes 
account reports of change, tokens, passes and sales for each 
operator and for the division, and on occasion prepare, 
hand out and receive traps consisting of tokens, passes and 
money issued to each operator. They have at times been 
instructed to withhold the issuance of traps to operators 
reporting for their equipment without proper uniform or 
badge, and although they may at times report such viola¬ 
tion of rules they have no authority to take disciplinary 
action or effectively to recommend such action. 

In maintaining that the depot clerks are supervisors, the 
Employer, however, relies principally upon its contention 
that in preparing the day-book the clerks responsibly as¬ 
sign work. In the preparation of the day-book, depot clerks 
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insert into the operating schedule the runs which regular 
operators have picked on a seniority basis. Vacant runs 
are then filled from a rotating seniority schedule of extra 
men and that information is posted on the extra board. 
The seniority lists are also used by the depot clerks in pre¬ 
paring vacation schedules and in receiving bids for picking 
open runs. Because of the manpower shortage, it is some¬ 
times necessary, in order to fill the operating schedule, for 
the depot clerks to request operators to take extra runs or 
as a last alternative to switch operators from less impor¬ 
tant regularly assigned routes to vacant runs on 
1604 which it is necessary that service be maintained. 

Operators desiring to perform extra duty make that 
fact known to the depot clerks, who use this knowledge 
when such situations arise. If the need is immediate and 
a volunteer is not available at the division, depot clerks 
canvass and try to persuade operators who are present 
until a willing operator is obtained. 

From the foregoing, it is clear that the assignment of 
operators is governed by seniority and does not involve 
the use of independent judgment. In those instances where 
extra duty operators are necessary, it does not appear that 
depot clerks have authority to order regular operators to 
perform such extra duty. Generally, therefore, the day¬ 
book duties, as well as the other duties of the depot clerks, 
are routine. Under all the circumstances, we find that depot 
clerks are not supervisors within the meaning of the Act. 5 

Inspectors have the primary duty of maintaining service 
for the travelling public in accordance with established 
schedules of the Employer. The 60 inspectors, under the 
direction of the Superintendent of Road Operations, work 
either at fixed points or in radio scout cars on assigned 
areas of the Employer’s transportation system. In the per¬ 
formance of their duties, inspectors check vehicles in oper¬ 
ation to see that headways are maintained in accordance 
with schedules. In case of delay they investigate to deter- 

3 See New England Transportation Company, 90 NLRB 539. 
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mine and eliminate the cause of trouble. While handling 
tie-ups they cooperate ■with the police and tire departments, 
reroute cars or buses whenever necessary, and generally 
put forth the necessary effort to restore service to sched¬ 
ule. It is also their duty to see that safety rules and regu¬ 
lations of the Employer are observed and schedules main¬ 
tained. If they observe an operator ignoring such rules 
they call it to his attention, and in case of repeated minor 
violations or in more serious violations they are required 
to make a factual written report. However, in no case does 
the violation report contain a recommendation of any kind. 

In extreme cases involving the public safety such as 
1605 operating a vehicle while under the influence of alco¬ 
hol, the inspector is required to remove the operator 
from the vehicle and place him in the hands of an official, 
the police, or take him to the Employer’s doctor. Inspec¬ 
tors do not, in the course of their duties, receive a report 
as to any action taken after investigation of the violation 
reports turned in by them. 

Admittedly inspectors do not possess any of the super¬ 
visory authority vested in the personnel department and 
Division Superintendents as outlined above. The direction 
and control exercised by inspectors is concerned primarily 
with equipment rather than personnel, and any direction 
or control of personnel is incidental thereto. The Board 
has held that this is not “responsible direction” within the 
meaning of the Act. 6 Accordingly, we find, contrary to the 
contention of the Employer, that inspectors are not super¬ 
visors within the meaning of the Act. 

Dispatchers and Auxiliary Assistant Dispatchers, under 
the supervision of the Chief and Assistant Chief Dispatch¬ 
er, are located in an office equipped with a number of tele¬ 
phones, a two-way radio, a headway recording device, and 
a large map of the system. This office serves as the com¬ 
munication and nerve center of the transit system. Police 
and fire department calls are received here by short wave 

e Union Street Bailway Company , 93 NLRB No. 119; The Baltimore Transit 
Company, 92 NLRB 688. 
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radio and where the problems confronting those depart¬ 
ments also affect any part of the transit line, the proper 
persons are alerted. 

The dispatchers receive calls both by telephone and radio 
requesting information, equipment and services such as ex¬ 
tra buses, tow-trucks and mechanical repairs, and reliefs 
for operators. They also receive reports on tie-ups and 
accidents. Operators are required by rules and instruc¬ 
tions to call the dispatcher’s office in case of any trouble 
either with their vehicles or on the line. Dispatchers give 
intermediate instructions and contact inspectors, the gar¬ 
age, or the division for whatever action necessary. The 
same thing is true of calls received from inspectors. 
1606 When the headway recording device reflects a suffi¬ 
cient delay on a particular line to indicate trouble, 
that information is relayed to an inspector in the area so 
that the matter may be investigated. The dispatchers si¬ 
multaneously make records of all calls and action taken 
and prepare certain summary reports of such information 
as detentions and headway backups. 

In carrying out these functions, the dispatchers rely on 
information contained in the rules and instructions of the 
Employer for the operation of the transit equipment, and 
their knowledge of operational set-up of the company and 
the schedules established. They are trained on the job, and 
although each situation which they handle represents a de¬ 
parture from the planned operations, such situations gen¬ 
erally fall within a familiar pattern of departure and re¬ 
quire only the application of established procedure neces¬ 
sary to restore normal operations. No contention is made 
herein that the dispatchers have the power to hire, dis¬ 
charge, lay off, or discipline other employees. Nor do we 
believe that intermediate instructions to operators consti¬ 
tute “responsible direction” within the meaning of the 
Act. 7 Accordingly, we find, contrary to the contention of 

7 See Baltimore Transit Company , 92 NLRB 1260, and cases cited in foot¬ 
note 6, supra. 


the Employer, that the dispatchers and auxiliary assistant 
dispatchers are not supervisors. 

Supervisor of Fare Box Maintenance and Assistant Su¬ 
pervisor of Fare Box Maintenance , together with the Fare 
Box Inspector and a mechanic who is already in the exist¬ 
ing bargaining unit, constitute a sub-division of the Main¬ 
tenance Department. The Supervisor of Fare Box Main¬ 
tenance is responsible directly to the Head of the Mainte¬ 
nance Department for the work performed by this unit. 
It is the responsibility of this group to inspect fare boxes 
and to maintain them in good working condition. All but 
the Fare Box Inspector perform mechanical repairs and at 
the same time investigate evidence of tampering. The Fare 
Box Inspector works at night, going to the various operat¬ 
ing Divisions of the Employer and inspecting fare 
1607 boxes for any mechanical irregularities. At the same 
time he looks for any unusual markings or deface¬ 
ment which might indicate tampering. 

The Supervisor of Fare Box Maintenance is an expert 
mechanic who devotes part of his time to designing im¬ 
provements for the fare boxes and cabinets used by the 
Employer and has obtained a number of patents on such 
improvements. He keeps a record of the location of cabi¬ 
nets and fare boxes, rotates them, arranges for their in¬ 
spection and repair, and responsibly assigns this work to 
the other three employees, and otherwise generally directs 
the work of the group. He has, in the past, effectively rec¬ 
ommended the transfer of a mechanic from his group. We 
find from the foregoing that the Supervisor of Fare Box 
Maintenance is a supervisor within the meaning of the Act. 

On the other hand, the record fails to establish that the 
Assistant Supervisor of Fare Box Maintenance possesses 
supervisory authority. He works the same hours as the 
supervisor. There is no indication that during the absence 
of the supervisor his direction of the mechanic, the only 
other employee in the department on duty at the same time, 
is anything more than the direction by a craftsman to his 
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helper. We therefore find that he is not a supervisor with¬ 
in the meaning of the Act. 

In addition to opposing the inclusion of the Assistant 
Supervisor of Fare Box Maintenance in any unit on the 
ground that he is a supervisor, the Employer would ex¬ 
clude him as a confidential employee. The Employer would 
also exclude employees in the classifications of Senior Fare 
Box Pullers , Fare Box Pullers , the Fare Box Inspector and 
Assistant Collectors of Revenue as confidential Employees. 

With respect to the Assistant Collectors of Revenue, 
whose alleged confidential status stems only from the fact 
that they handle large sums of money, the Board has held 
that custody of company money does not justify separating 
such employees from other employees for collective bar¬ 
gaining purposes. 8 

1608 With respect to the other so-called confidential em¬ 
ployees, their work involves the handling of funds 
and cash receiving equipment. They may observe for any 
indication of tampering with this equipment, develop evi¬ 
dence of tampering and report irregularities, and they are 
permitted possession of keys to places where large amounts 
of money are stored. It is urged that the performance of 
these duties requires the undivided loyalty of the employ¬ 
ees to the Employer. This is correct. The Board has pre¬ 
viously considered similar arguments in favor of limiting 
the freedom of selection of a bargaining representative for 
employees, other than guards, and has rejected such argu¬ 
ments. 9 We see no incompatibility between the faithful 
performance of such duty and the enjoyment of benefits 
under the Act. The restriction which the Employer would 
here place on the choice of a bargaining representative was 
placed by Congress only on the choice to be exercised by 
guards; the Board will not assume the authority to extend 
this to other classifications. 10 Accordingly, we find that the 
Assistant Supervisor of Fare Box Maintenance, Senior 

8 American Locomotive Co., Alco Products Div., 92 NLRB No. 22. 

9 See Luminous Processes, Inc., 71 NLRB 405. 

10 See Detroit Harvester Company, 79 NLRB 1316. 
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Fare Box Pullers, Fare Box Pullers, the Fare Box Inspec¬ 
tor, and Assistant Collectors of Revenue are not confiden¬ 
tial employees. 

We have rejected the Employer’s contention that certain 
of its employees are supervisors, and that certain other 
employees are confidential employees. The above enumer¬ 
ated duties of these employees convince us that they have 
a sufficient community of interest with operating and main¬ 
tenance employees to be added if they so desire, to the 
existing operating and maintenance unit now represented 
by the Petitioner. And, as noted at the outset of the unit 
discussion, there is no reason why the other employees 
whom the Petitioner seeks to represent may not simi- 
1609 larly be added to that unit. We shall, therefore, di¬ 
rect an election among the following group of em¬ 
ployees : 11 

All Depot Clerks, Acting Depot Clerks, Assistant Depot 
Clerks, Senior Division Receivers, Assistant or Auxiliary 
Division Receivers, Inspectors, Stock Clerks, Assistant 
Stock Clerks, Junior Stock Clerks, Garage Clerks, Shop 
Clerks, Terminal Guards, Senior Fare Box Pullers, Fare 
Box Pullers, Assistant Supervisor of Fare Box Mainte¬ 
nance, Fare Box Inspector, Dispatchers, Auxiliary Assist¬ 
ant Dispatchers, and Assistant Collectors of Revenue, ex¬ 
cluding Supervisor of Fare Box Maintenance, Senior Divi¬ 
sion Supervisors, Division Supervisors, Instructors, Col¬ 
lector of Revenue, Senior Stock Clerks, Chief Dispatcher, 
Assistant Chief Dispatcher and all other supervisors, 
guards and professional employees as defined in the Act. 

If a majority of the employees voting in the election cast 
their ballots for the Petitioner, they will be taken to have 
indicated their desire to be included in the existing oper¬ 
ating and maintenance unit and the Petitioner may bargain 
for them as a part of that unit. The Regional Director con¬ 
ducting the election directed herein is instructed to issue 
a Certification of Results of Election to that effect. 

li The parties were at the time of the hearing engaged in negotiating a 
new contract for the operating and maintenance unit. 
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1610 Direction of Election 

As part of the investigation to ascertain representatives 
for the purposes of collective bargaining with the Em¬ 
ployer, an election by secret ballot shall be conducted as 
early as possible, but not later than 30 days from the date 
of this Direction, under the direction and supervision of 
the Regional Director for the Region in which this case was 
heard, and subject to Sections 102.61 and 102.62 of National 
Labor Relations Board Rules and Regulations, in the vot¬ 
ing group described in paragraph numbered 4, above, who 
were employed during the payroll period immediately pre¬ 
ceding the date of this Direction of Election, including em¬ 
ployees who did not work during said payroll period be¬ 
cause they were ill or on vacation or temporarily laid off, 
and employees in the military services of the United States 
who appear in person at the polls, but excluding those em¬ 
ployees who have since quit or been discharged for cause 
and have not been rehired or reinstated prior to the date 
of the election, and also excluding employees on strike who 
are not entitled to reinstatement, to determine whether 
(or not) they desire to be represented, for purposes of 
collective bargaining, by Division 689 of the Amalgamated 
Association of Street, Electric Railway and Motor Coach 
Employees of America, AFL. 

Signed at Washington, D. C., Feb. 18, 1952. 

Paul M. Herzog 
Chairman 

Abe Murdock 
Member 

Paul L. Styles 
Member 

National Labor Rela- 

(seal) tions Board 
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1612 UNITED STATES OP AMERICA 

NATIONAL LABOR RELATIONS BOARD 

Case No. 5-RC-856 

Date issued March 13, 1952 

Type of election (Check one): 

□ Consent 

□ Stipulated 

|x| Board ordered —Globe 

In the Matter of 

Capital Transit Company 
and 

Division 689, Amalgamated Association op Street, 
Electric Railway and Motor Coach Employees op 
America 

Tally of Ballots 

The undersigned agent of the Regional Director certifies 
that the results of the tabulation of ballots cast in the 
election held in the above case, and concluded on the date 
indicated above, were as follows: 

1. Approximate number of eligible voters 190 

2. Void ballots 0 

3. Votes cast for Division 689, Amalgamated Associa¬ 
tion of Street, Electric Railway and Motor Coach Em¬ 
ployees of America 81 

6. Votes cast against participating labor organiza¬ 
tion (s) 102 

7. Valid votes counted (sum of 3, 4, 5, and 6) 183 

8. Challenged ballots 2 

9. Valid votes counted plus challenged ballots (sum of 

7 and 8) 185 

10. Challenges are (not) sufficient in number to affect 
the results of the election. 


11. A majority of the valid votes has (not) been cast for 
Division 6S9, Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America 

For the Regional Director—Fifth Region 
Robert W. Knodler 

The undersigned acted as authorized observers in the 
counting and tabulating of ballots indicated above. We 
hereby certify that the counting and tabulating were fairly 
and accurately done, that the secrecy of the ballots was 
maintained, and that the results were as indicated above. 
We also acknowledge service of this tally. 

For Division 689, Amalgamated As¬ 
sociation of Street, Electric Rail¬ 
way and Motor Coach Employees 
of America 

Walter J. Bierwagen 

For Capital Transit Company 

J. Godfrey Butler 

• ••••**••* 

1617 Case No. 5-RC-856 

Objections to Election 

The petitioner herein objects to the election 'which was 
conducted in Washington, D. C., on March 13, 1952, and 
asks that it be declared void by the Regional Director and 
that a new election be ordered. 

The petitioner is Division 689, Amalgamated Associa¬ 
tion of Street, Electric Railway and Motor Coach Em¬ 
ployes of America, A.F.L., an unincorporated labor or¬ 
ganization, office 823-24 Washington Loan and Trust 
Building, 9th & F Sts. N. W., Washington, D. C., telephone 
NAtional 3672. The organization is affiliated with the 
American Federation of Labor. It is the duly authorized 


collective bargaining representative of street car and bus 
operators, service, maintenance, shop, overhead lines, 
track, and other employees of Capital Transit Company, 
and it seeks to represent certain classifications of the 
salaried employees of said Company. The election was 
held for the purpose of ascertaining the desire of the 
majority of said specified salaried employees, either to be 
represented by Division 689, or to have no union 
1618 representation. 

A conference was held at the general office of 
Capital Transit Company on March 5, 1952, presided over 
by a representative of the Regional Director. Details of 
the election were discussed, and the date of election was 
agreed upon as March 13, 1952. It was decided that the 
Company would have one observer at each of the three 
polling places, and the Association would have one also. 
The Examiner ruled that officers and stewards of the Asso¬ 
ciation would not be permitted to serve as observers, but 
that they could attend the count after the polls had been 
closed. The Company suggested that members of the staff 
of its Personnel Department could serve as its observers, 
but the Association objected strenuously to any personnel 
people being present at the polls, because of the influence 
they might exert upon the voters, by the mere fact of their 
presence in the polling places. It was finally decided and 
agreed that certain named Company representatives 
would be used as Company observers, such as Mr. Beach, 
civil engineer; Mr. Lamb, traffic engineer; Mr. Birthright 
of Way & Structures; Mr. Dawson and Mr. Mears of 
accounting department. 

On the afternoon of March 12,1952, Mr. Godfrey Butler, 
head of the Personnel Department of the Company, 
phoned the President of the Association, asking whether 
the Association officers were going to go to the polling 
places early on the following morning. He was told Jhey 
were not going to be there. Mr. Butler inquired whether 
there would be any objection to him going to the polling 
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places in person because his observers were not accustomed 
to get out that early in the day and he wanted to make 
certain they were on hand at the polls. He was informed 
there would be no objection on that basis. Nothing was 
said about any intention that Mr. Butler, Director of 
Personnel and Labor Relations, would remain for hours 
at the polling places, exerting the influence of his presence 
upon the voters. 

1619 This was done, nevertheless, and the officers of 
the Association were not informed about it until late 
in the afternoon of March 13, 1952. There being only one 
Association observer, he could not leave his station to 
phone the Association office, and it was not until a relief 
observer had taken over, that the information could be 
given and it was then too late to correct the error which 
had existed all day. 

The Regional Director is urged to void the election for 
the following reasons: 

1. The presence of Mr. Butler at the polls was an unfair 
labor practice under section 8(a)(1) in view of the fact 
that all voters had been urged by the Company to vote 
against the union. His presence interfered with, restrained 
and coerced the voters and was reasonably calculated to 
and did tend to interfere with the free exercise of the 
rights guaranteed to employees by the Act. 

2. Prior to the day of election, all eligible voters other 
than shop clerk, stock clerks, garage clerks, terminal 
guards, and fare box pullers, were called by groups to the 
general office of the Company. While they were in con¬ 
ference with a group of top Company officials, Mr. Butler 
stated his reasons for recommending that they should vote 
against the union. These group conferences were on Com¬ 
pany time and there was no loss to the employees who 
were called to the general office. The Company officials 
were Mr. Ecker, general manager; Mr. Boyd, superintend¬ 
ent of transportation; Mr. Harvey, comptroller; Mr. 
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Butler, head of Personnel; and the division superintend¬ 
ent of the group which had been called to the general office. 

3. At these group conferences, the Company officials 
announced that they had decided to pay these salaried em¬ 
ployees retroactive pay for two holidays, Armistice Day, 
Nov. 11, 1951, and Washington’s Birthday, Feb. 22, 1952. 
This promise of retroactive pay constituted an unfair 
labor practice. The presence of these high Company offi¬ 
cials at these group conferences, and the request that the 
salaried employees should vote against the union, created 
a fear on the part of the employees of reprisals by the 
Company if they exercised their freedom to vote as their 
conscience directed. It created also the fear that the Com¬ 
pany might change its mind about payment of the retro¬ 
active holiday pay if the union won the election. 

4. A letter was addressed to all participants in the elec¬ 
tion over the signature of Mr. Broadwater, President of 
the Company, under date of March 10, 1952 (just three 
days prior to the election) urging them to vote against the 

union. Moreover, it stated: “In my opinion, the 
1620 Board order was clearly wrong and contrary to the 

weight of the testimony offered at the hearing.” 
This statement by the President of the Company that the 
Board is all wrong, tended to weaken the confidence of the 
employees in their protection by the Board in exercising 
their freedom to vote. The employees who participate in 
such an election must rely upon the Board for protection 
from reprisals by the Company. If the Board is wrong on 
one Point it could be wrong on other points, the employees 
would infer. 

Mr. Broadwater also stated in the letter: “The Com¬ 
pany feels so strongly that you are a supervisor that, 
despite the order of the Board, YOU WILL BE 
TREATED AS SUCH unless we are told by the courts 
that we cannot continue to do so.” (Underline is in orig¬ 
inal; capitalization has been supplied). 
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To an employee who is to cast his vote, this means that 
the Company will take its case to the courts (plural) be¬ 
fore it will treat the employees as employees. The word 
‘‘courts’’ means lower courts and to the highest available 
tribunal. This is a threat that the Company will delay 
final action by a series of court cases and the resulting 
delays. It is a threat that the Company will continue to 
treat the employees as supervisors, subject to the whims 
of the management, instead of treating them as employees 
with defined rights. These threats were phrased in a 
fashion to cause fear—fear that should these salaried 
people vote in favor of the union there will be years of 
delay during which time reprisals will be conducted 
against them by the Company. This is not privilege. It 
is unfair labor practice, restricting the freedom of the 
voters. 

A true copy of Mr. Broadwater’s letter is appended 
hereto. 

Attention is directed to the last paragraph, in which he 
stated: “ .... you must be sure to vote, for a failure to 
vote is almost the same as a vote .... ” for the union. 
These words contain a threat of reprisal against an 
eligible voter who fails to cast his ballot. When Mr. 
Broadwater said u you must be sure to vote” there is a 
sinister meaning. Moreover, after the votes were cast, 
Mr. Butler succeeded in getting a list from the Board 
Officer of the names of the eligible voters who had not 
voted. These employees had failed to obey Mr. Broad¬ 
water’s command. Just why the Company wanted to know 
their identity is not clear, nor is it clear that the Board 
should have disclosed such information. 

Mr. Broadwater’s letter and the action of the Company 
constitute unfair labor practices and the election should 
be declared void. 

• •••••••*• 
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1641 Case No. 5-RC-856 

• ••••••••• 

Report on Objections 

Pursuant to a Decision and Direction of Election issued 
by the Board on February 18, 1952, a secret ballot election 
was held under the supervision of the Regional Director, 
Fifth Region, on March 13, 1952, with the following re¬ 
sults : 

Approximate number of eligible voters 190 
Void ballots 0 

Votes cast for Division 689, Amalgamated Association 
of Street, Electric Railway and Motor Coach Employees 
of America 81 

Votes cast against participating labor organization 102 
Valid votes counted 183 
Challenged ballots 2 

Valid votes counted plus challenged ballots 185 
Timely objections to the conduct of the election were 
filed by the Union on March 20, 1952. 

The union urges four reasons for setting the election 
aside. 

Objection No. 1 
The Union alleges: 

“The presence of Mr. Butler at the polls was an unfair 
labor practice under section 8(a)(1) in view of the fact 
that all voters had been urged by the Company to vote 
against the union. His presence interfered with, restrained 
and coerced the voters and was reasonably calculated to 
and did tend to interfere with the free exercise of the 
rights guaranteed to employees by the Act.” 

1642 The Company in its answer says, in part, that 
Director of Personnel and Labor Relations Butler’s 

visits to the polls were of short duration; that union stew¬ 
ards were aware of such visits and raised no objections; 
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that Butler swears, “At no time while affiant was at or 
near any of the polling areas did he speak to any eligible 
voters or take any action designed to intimidate or in¬ 
fluence any such person.’’ In this connection the Union 
says, “It is not charged that Mr. Butler actively election¬ 
eered against the union.” 

Investigation reveals that Butler visited the three poll¬ 
ing places prior to the opening of the polls, one of which 
was in an auditorium and two were located in “schedule 
rooms” wffiich are used by drivers to count their change, 
do incidental paper work and as a place to wait between 
runs or prior to reporting to work. By the very nature 
of the rooms there is considerable traffic in and out. None¬ 
theless, polling was conducted apart from other activity 
in the room and the polls were set up with the customary 
booths offering absolute privacy for the voters. The long 
polling hours (from 6:00 A.M. to 6:15 P.M.) were necessi¬ 
tated because of the staggered hours worked by the voters. 

Because there were 10 other divisions from which voters 
would come to the three polling places (Central, South¬ 
eastern and Trinidad) arrangements were made for the 
Company to furnish transportation for those voters at 
the 10 locations who desired it. Three union stewards 
(from the production and maintenance unit which has 
been represented by the Union for several years) were 
permitted to accompany company chauffeurs in transport¬ 
ing such voters to the polls. When these stewards were 
not so engaged they were at or near the respective polling 
areas. 

Butler admittedly, in addition to the pre-polling hours’ 
inspection, for “a few minutes” on each occasion visited 
the polling places; at Central three times and South¬ 
eastern and Trinidad twice each. His stated purpose was 
to check on arrival of company chauffeurs and to offer 
coffee and the like to election officials. There is a conflict 
in testimony as to his length of stays at the polling 
1643 places. The Union testified that some voters cast 
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ballots while Butler was at the polls—including times 
when Butler was admittedly outside the door to the 
rooms which were the polling areas or behind the benches 
setting off the polling area. The Board Agents do not 
recall anyone voting during the times Butler was present. 
No evidence has been adduced in rebuttal of Butler’s tes¬ 
timony that he did not speak to any eligible voters during 
the incidents alluded to above. In fact, Butler’s principal 
conversationalists were the union stewards present at the 
same places and times none of whom complained during 
the election to the Board Agents of Butler’s presence or 
conduct. 

Under all of the circumstances, the undersigned is of 
the opinion that the conduct complained of in this objec¬ 
tion did not constitute an interference with the election. 

Objection No. 2 

The Union alleges: 

“Prior to the day of election, all eligible voters other 
than shop clerk, stock clerks, garage clerks, terminal 
guards, and fare box pullers, were called by groups to the 
general office of the Company. While they were in con¬ 
ference with a group of top Company officials, Mr. Butler 
stated his reasons for recommending that they should 
vote against the union. These group conferences were on 
Company time and there was no loss to the employees who 
were called to the general office. ...” 

The Union adds, “The Union was not granted similar 
privilege of campaigning while the salaried employees 
were on Company time ...” and that “It was an unfair 
labor practice for the employer to require a captive audi¬ 
ence of voters to listen to their electioneering expressions 
without affording a similar privilege to the union.” 

The Company in its answer says, in part, “A short 
answer to this contention is that the Union made no re¬ 
quest for such a privilege. Even if the Union had made 
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such a request there is no authority for the proposition 
that the company would have to grant it under the circum¬ 
stances of this case.” 

1644 The Company adds that by the foregoing it does 
not concede that the meetings referred to were 
called for the purpose of electioneering. The Company 
states that they were part of a series of meetings con¬ 
ducted by the newly appointed General Manager for the 
purpose of acquainting himself with supervisory personnel 
and their problems. The Company adds, “It was only 
after the Board’s order of February 18, 1952, directing an 
election that any mention whatever was made of the com¬ 
pany’s position in respect thereof. Even after that date, 
only a minute or two was devoted to the subject and the 
balance of the time was devoted to operating problems. 
At all times when speaking on the subject, Company offi¬ 
cials were careful to advise voters of their right to vote as 
they pleased.” 

Employees interviewed in the investigation who at¬ 
tended the meetings referred to state that they were told 
that the Company was anxious to receive suggestions 
about improving operations, to discuss any changes in pro¬ 
cedures and to explain, if possible, why certain procedures 
are followed and to generally have a free discussion on 
any subject the employees wanted to bring up. One em¬ 
ployee stated that it was announced that an election would 
be held, but there wms no further statement regarding it. 
Another stated that Mr. Butler announced the decision of 
the Labor Board and though the Company did not agree 
with it, the employees were free to vote as they saw fit. 
The undersigned does not believe that this constitutes 
interference. 

In the opinion of the undersigned whatever was the pur¬ 
pose of these meetings, the issue of failure to accord the 
Union similar privileges is not raised since the Union 
made no such request. 
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1645 Objection No. 3 

The Union alleges: 

“At these group conferences, the Company officials an¬ 
nounced that they had decided to pay these salaried em¬ 
ployees retroactive pay for two holidays, Armistice Day 
Nov. 11, 1951, and Washington’s Birthday Feb. 22, 1952. 
This promise of retroactive pay constituted an unfair 
labor practice. The presence of these high Company offi¬ 
cials at these group conferences, and the request that the 
salaried employees should vote against the union, created 
a fear on the part of the employees of reprisals by the 
Company if they exercised their freedom to vote as their 
conscience directed. It created also the fear that the Com¬ 
pany might change its mind about payment of the retro¬ 
active holiday pay if the union won the election.” 

The Company in its answer says, in part: “In the first 
place, the announcements in question were made at times 
sufficiently remote from the date of the election as to have 
little or no effect thereon. Cf. Napa New York Warehouse , 
Inc . (1948) 75 NLRB (No. 154). Secondly, the Company 
did not grant retroactive pay as charged but merely in¬ 
formed certain personnel that they were entitled to com¬ 
pensatory time off for work on holidays. In the third 
place, no new^ policy was established by these announce¬ 
ments. As appears in Mr. Ecker’s affidavit, the policy had 
been in effect for more than a year but, by inadvertence, 
had not been applied uniformly so that some salaried per¬ 
sonnel were not, in practice, receiving the time off to which 
they were entitled under the established policy.' Apart 
from these facts, a complete answer to the Union’s charge 
that the announcements were designed to influence the elec¬ 
tion is afforded by the fact that they covered, for the most 
part, salaried personnel not eligible to vote.” 

Ecker states that he was surprised to learn at the super¬ 
intendent’s meeting held on February 21 following a state¬ 
ment that as many employees as possible should be re¬ 
leased on George Washington’s Birthday, that certain 
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groups of employees were not released on holidays, nor 
provided with compensatory time off. He, therefore, di¬ 
rected the superintendents to take steps to provide for com¬ 
pensatory time for those who worked on holidays in 
1646 the future and that compensatory time off for 
Armistice Day, George Washington’s Birthday, 
Thanksgiving, Christmas and New Years be given em¬ 
ployees if they had worked. Announcement of change in 
policies was made by the superintendent to the affected 
employees in their divisions upon his return to the division 
on the same day. This change in policy was also an¬ 
nounced at the group meetings held after February 21st. 
Compensatory time involved the granting of an employee 
8 additional hours for having worked on a holiday. He is 
not paid for the 8 hours, but is allowed to take 8 hours off 
when scheduled to work, after making arrangements with 
the appropriate supervisor. 

The undersigned is of the opinion that under all the cir¬ 
cumstances the Company’s action did not constitute inter¬ 
ference with the election. 

Objection No. 4 

The Union objects to President Broadwater’s March 10, 
1952, letter to employees urging them to vote against the 
Union in the coming election. This letter is appended to 
this report and the numbered bracketed sections are those 
to which the Union specifically objects: 

(a) With respect to bracket No. 1, the Union contends, 
‘‘This statement by the President of the Company that 
the Board is all wrong, tended to weaken the confidence of 
the employees in their protection by the Board in exer¬ 
cising their freedom to vote.” 

(b) With respect to bracket No. 2, the Union contends 
this is a threat that the Company will delay final action 
by a series of court cases; a threat that the Company will 
continue to treat the employees as supervisors instead of 
treating them as employees with defined rights; that these 



threats were made to cause fear that should they vote for 
the Union there would be years of delay, during which 
time reprisals would be conducted by the Company. 

1647 (c) With respect to bracket No. 3, the Union con¬ 

tends this is a threat of reprisal against an eligible 
voter who failed to cast his ballot. 

The undersigned has carefully considered the letter 
objected to by the Union as a whole and with specific ref¬ 
erences to the portions cited by the Union, and he reaches 
the following conclusions and recommends that the Board 
so find. 

Bracketed portion No. 1 constitutes an expression of 
opinion which, although not concurred in, is protected 
under Section 8 (c) of the Act. 

As to bracketed portion No. 2, while he deplores the 
statement, when considered in context, he does not read 
into it the inference drawn by the Union in the absence 
of any evidence of such threats or implementations 
thereof to the particular employees involved. 

Bracketed portion No. 3 constitutes argument protected 
under Section 8 (c) of the Act. 


Conclusion 


In view of all the facts, the undersigned is of the opinion 
that the objections filed by the Union do not raise sub¬ 
stantial and material issues affecting the results of the 
election and, therefore, recommends that the Board over¬ 
rule the objections and issue a Certification of Results of 
Election. 

Signed at Baltimore, Maryland this 16th day of May 
1952^ 


John A. Penello 
John A. Penello, Regional Di¬ 
rector National Labor Rela¬ 
tions Board Fifth Region 
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1652 Case No. 5-RC-856 

Exceptions of Petitioner to Report on Objections 

I. Exceptions 

Pursuant to Sec. 102.6(b) of the Board’s Rule and Reg¬ 
ulations, Series 6, Petitioner hereby excepts to the Report 
on Objections in the above-entitled matter issued on May 
16, 1952 by the Regional Director for the Fifth Region. 
Specifically, Petitioner excepts: 

1. To the Regional Director’s dismissal of the Peti¬ 
tioner’s objections, designated in the Regional Director’s 
Report as Nos. 1, 2, and 3, on the ground that the Regional 
Director’s conclusions thereon are contrary to the facts 
and the law. 

2. To the Regional Director’s dismissal of the Peti¬ 

tioner’s objection, designated in the Regional Di- 

1653 rector’s Report as No. 4, on the ground that the 
Regional Director’s conclusions thereon are contrary 

to the law. 

3. To the failure of the Regional Director to consider 
as grounds for setting aside the election certain other mat¬ 
ters contained in Petitioner’s objections and described in 
the Brief attached hereto. 

Petitioner maintains that there are two separate grounds, 
concerning which there is no substantial factual dispute, 
upon 'which, on the basis of clear precedent, the election 
held on March 13, 1952, should be set aside, viz: (1) the 
letter from the Employer’s President, Broadwater, dated 
March 10, 1952, and (2) the fact that the Employer’s 
Director of Personnel and Labor Relations, Butler, ob¬ 
tained from the Board agent conducting the election a 
list of the employees in the voting group who had not 
voted in the election. Petitioner further maintains that 
in the event the Board does not consider either of these 
two grounds sufficient to invalidate the election, the re¬ 
mainder of Petitioner’s objections, at the very least raise 
substantial factual disputes, many of which have not been 
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resolved by the Regional Director, and which can only be 
resolved in a full hearing. Petitioner, therefore, requests 
a hearing in the event the Board finds it necessary to go 
beyond the two grounds relied upon in Petitioner’s first 
contention, and finds the factual issues there involved 
material. 

1655 Case No. 5-RC-856 

Supplemental Decision, Order and Second Direction of Election 

Pursant to a Decision and Direction of Election issued 
herein on February 18, 1952, 1 an election by secret ballot 
was conducted on March 13, 1952, under the direction and 
supervision of the Regional Director for the Fifth Region, 
among the employees in the voting group established by 
the Board. Following the election, a Tally of Ballots was 
furnished the parties. The Tally shows that of approxi¬ 
mately 190 eligible voters, 185 cast valid ballots, of which 
81 were for, and 102 were against the Petitioner. There 
were 2 challenged ballots. 

Thereafter, on March 20, 1952, the Union filed timely 
objections to conduct affecting the results of the election. 
The Regional Director investigated the objections and, 
on May 16, 1952, issued and duly served upon the parties 
a Report on Objections, in which he recommended that the 
objections be overruled and that the Board issue a Certi¬ 
fication of Result of Election. On May 28, 1952, the Union 
filed exceptions to the Regional Director’s Report. 

The Employer, asserting that the Union’s exceptions 
should not be considered because (1) they were not filed 
within the 10 days time provided in Section 102.61 of the 
Board’s Rules and Regulations, and (2) they were not 
filed with the Regional Director as required by that 

1656 Rule, urges the adoption of the Regional Director’s 
recommendations. As service of the Regional Di- 

i Capital Transit Company, 98 NLRB No. 27. 



rector’s Report was made by mail, three days additional 
time is allowed under Section 102.83 of the Rules. 2 Thus, 
under all applicable rules, 3 we find that the exceptions 
were timely filed. That the Union immediately served a 
copy of these exceptions upon the other party in this mat¬ 
ter as required by the Rules 4 is not disputed. On June 
6, 1952, the Union filed a copy of these exceptions with 
the Regional Director. The requirement of immediacy 
refers to service of a copy upon each of the other parties. 
At this stage of the proceeding, the Regional Director’s 
interest, as a party, is necessarily suspended until the 
Board acts upon his Report. However, administratively, 
his interest is a continuing one. In recognition of and by 
way of emphasizing this shift in interest, the rule provides 
that a copy shall be “filed” with the Regional Director 
rather than requiring that he be “served” as a party. In 
the absence of any specific time limitation on the filing 
of the copy with the Regional Director, such filing is suf¬ 
ficient if performed within a reasonable time under the 
circumstances of the particular case. In the present in¬ 
stance, where the period in question was less than 7 days 
after the exclusion therefrom of non-working days, 5 we 

2 See Kettleman North, Dome Association, 96 NL«RB 129. 

3 Applicable portions of the Rules and Regulations provide in part as 
follows: 

Section 102.61—“Within 10 days from the date of issuance of the re¬ 
port on challenged ballots, objections, or both, any party 
may file with the Board in Washington, D. C. seven 
copies of exceptions to such report.’’ 

Section 102.83—“Whenever a party has the right or is required to do 
some act or take some proceedings within a prescribed 
period after service of a notice or other paper upon 

him, and the notice or paper is served upon him by 

mail, 3 days shall be added to the prescribed period, 
provided however, that 3 days shall not be added if 
any extension of such time may have been granted.’’ 

* Section 102.61—“Immediately upon the filing of such exceptions, the 
party filing the same shall serve a copy thereof upon each 
of the other parties, and shall file a copy with the regional 
director. 

5 See Section 102.83 of the Rules and Regulations which in part provide that 
when, in analogous circumstances, the period of time prescribed or allowed 

is less than 7 days, intermediate Sundays and holidays (including Saturdays 

on which the Board’s offices are not open) shall be excluded in the computation. 
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regard the filing of a copy of the exceptions with the 
Regional Director on June 6, 1952, as sufficient compliance 
with the intent of the Rule. The Employer’s motion to 
dismiss the exceptions is accordingly denied. 

1657 The Objections 

The Union raised a number of objections to conduct 
which it alleged to have affected the results of the election. 
Among these, the Union objected to, as coercive and as 
containing threats of reprisal, a letter directed to all eligible 
voters by the Employer’s president three days before the 
election. The Regional Director found, that although some 
of the statements in the letter were “deplorable,” they 
were protected under Section 8(c) of the Act. The Union 
excepted to this finding as a matter of law. Particularly 
significant portions of the letter read as follows: 

“. . . the Board issued an order holding that your 
duties were not supervisory ... In my opinion, the 
Board order was clearly wrong and contrary to the 
weight of the testimony offered at the hearing . . . 
You know you cannot possibly properly perform your 
duties without exercising supervisory authority . . . 
The Company feels so strongly that you are a super¬ 
visor that, despite the order of the Board, you will he 
treated as such unless we are told by the courts that 
we cannot continue to do so . . . Has it occurred to 
you that the Union may want to represent you so that 
you will not be able to exercise supervisory authority 
and responsibility ? ... you must be sure to vote, for a 
failure to vote is almost the same as a vote for the 
choice you do not want . . . ” (Emphasis supplied) 

The Board has held that the protection accorded by 
Section 8(c) in unfair labor practice proceedings does not 
preclude the Board from finding in a representation pro¬ 
ceeding that such statements, in fact, interfered with the 
employees’ freedom of choice in an election.® 

6 General Shoe Corporation , 77 NLBB 124. 
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By this letter the Employer announced a policy to treat 
these employees as supervisors, rather than as employees 
as determined by the Board, unless and until told by the 
courts to do otherwise. As a test by the courts could occur 
only by the Employer’s engaging in conduct which this 
Board would find to be an unfair labor practice, and as 
the question of supervisory status was the primary issue in 
the representation proceeding involving most of the eligible 
employees, this letter not only carried a threat to disre¬ 
gard the eligible voters’ protected rights, but also was 
reasonable calculated to impart to them the futility of 
selecting a bargaining representative, and the pos- 
1658 sible danger of reprisal if they chose to do so. Under 
these circumstances, we find 7 that by the letter, the 
Employer created an atmosphere incompatible with free¬ 
dom of choice by his employees. 8 Accordingly, we shall 
set the election aside and direct that a new election be 
conducted. 9 


Order 

It Is Hbbeby Obdebed that the election held on March 13, 
1952 among employees of the Employer be, and it hereby 
is, vacated and set aside. 

Second Dibection of Election 

As part of the investigation to ascertain representatives 
for the purposes of collective bargaining with the Em¬ 
ployer, an election by secret ballot shall be conducted as 
early as possible, but not later than 30 days from the date 
of this Second Direction, under the direction and super¬ 
vision of the Regional Director for the Region in which this 

7 See Metropolitan Life Insurance Company, 90 NLRB 935; Howell Chev¬ 
rolet Company, 95 NLRB 410. 

8 Chairman Herzog joins in the result, deeming himself bound by the De¬ 
cision in the Metropolitan Life Insurance Company, supra, to which he 
dissented. 

8 As we are setting the election aside on this ground, we find it unnecessary 
to pass upon the merits of the remaining objections. 
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case was heard, and subject to Section 102.61 and 102.62 
of the National Labor Relations Board’s Rules and Regula¬ 
tions, among the employees in the unit heretofore found 
appropriate who were employed during the payroll period 
immediately preceding the date of this Second Direction of 
Election, including employees who did not work during 
said payroll period because they were ill or on vacation 
or temporarily laid off, and employees in the military serv¬ 
ices of the United States who appear in person at the polls, 
but excluding those employees who have since quit or been 
discharged for cause and have not been rehired or rein¬ 
stated prior to the date of the election, and also excluding 
employees on strike w T ho are not entitled to reinstatement, 
to determine whether or not they desire to be represented, 
for purposes of collective bargaining by Division 689, 
Amalgamated Association of Street, Electric Railway and 
Motor Coach Employees of America. 

Signed at Washington, D. C. 

Sept. 18, 1952. 


(seal) 

1660 


Paul M. Herzog, Chairman 

John M. Houston, Member 

Abe Murdock, Member 

Paul L. Styles, Member 

National Labor Relations Board 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Case No. 5-RC-856 

Date issued October 17,1952 

Type of election (Check on): 

□ Consent 

□ Stipulated 

|x| Board ordered 
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In the Matter of 
Capital Transit Company 
and 

Division 689, Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America 

Tally of Ballots 

The undersigned agent of the Regional Director certifies 
that the results of the tabulation of ballots cast in the 
election held in the above case, and concluded on the date 
indicated above, were as follows: 

1. Approximate number of eligible 

voters 185 

2. Void ballots 0 


3. Votes cast for Divisions 689, 

Amalgamated Association of 
Street, Electric Railway and 
Motor Coach Employees of 
America 90 

6. Votes cast against participating 

labor organization 79 

7. Valid votes counted (sum of 3, 

4, 5, and 6) 169 

8. Challenged ballots 3 

9. Valid votes counted plus chal¬ 
lenged ballots (sum of 7 and 8) 172 


10. Challenges are (not) sufficient in number to affect 
the results of the election. 

11. A majority of the valid votes has been cast for Divi¬ 
sion 689, Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America 

For the Regional Director— Fifth Region 

/s/ Sidney Smith 
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The undersigned acted as authorized observers in the 
counting and tabulating of ballots indicated above. We 
hereby certify that the counting and tabulating were fairly 
and accurately done, that the secrecy of the ballots was 
maintained, and that the results were as indicated above. 
We also acknowledge service of this tally. 

For Capital Transit Company 
/s/ J. Godfrey Butler 

For Division 689, Amalga¬ 
mated Association of 
Street, Electic Railway 
and Motor Coach 
Employees of America 
/ s/ Walter J. Bierwage n 

• ••••••••• 

Case No. 5-RC-856 

1662 Certification on Conduct of Election 

Name of employer Capital Transit Company 

Date of election October 17,1952 Place Washington, D .C. 

The undersigned acted as agents of the Regional Di¬ 
rector and as authorized observers, respectively, in the 
conduct of the balloting at the above time and place. 

We Hereby Certify that such balloting was fairly con¬ 
ducted, that all eligible voters were given an opportunity 
to vote their ballots in secret, and that the ballot box was 
protected in the interest of a fair and secret vote. 

For Capital Transit Company 
12 noon-9 pm George J. Beach 
For the Regional Director, Fifth Region 
12 noon-9 pm Sidney Smith 

For Division 689, Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees of 
America 

12m-240 pm Jack B. Pace 
240-455pm Joseph B. Gardiner 
455pm-9pm Jack B. Pace 

**•*••••*• 
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1683 UNITED STATES OF AMERICA 

NATIONAL LABOR RELATIONS BOARD 

Charge Against Employer 

Case No. 5-CA-667 

Date Filed 11/25/52 

Compliance Statute Checked By: EDS 

Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constituent unit have complied 
with section 9(f), (g), and (h) of the National Labor 
Relations Act. 

Instructions. —File an original and 4 copies of this 
charge with the NLRB regional director for the region in 
which the alleged unfair labor practice occurred or is oc¬ 
curring. 

1. Employer Against Whom Charge is Brought 

Name of Employer Capital Transit Company 

Number of Workers Employed 3,000 

Address of Establishment (Street and number, city zone, 
and State) 36th & M Streets, N. W., Washington, D. C. 

Nature of Employer’s Business (State whether manu¬ 
facturing, mining, construction, transportation, communi¬ 
cation, other public utility, wholesale or retail trade, serv¬ 
ice, etc., and give principal product or type of service 
rendered.) Local Transit 

The above-named employer has engaged in and is engag¬ 
ing in unfair labor practices within the meaning of section 
8(a), subsections (1) and (5) of the National Labor Rela¬ 
tions Act, and these unfair labor practices are unfair labor 
practices affecting commerce within the meaning of the 
act. 

2. Basis of the Charge (Be specific as to facts names, 
addresses, plants involved, dates, places, etc.) 



On November 17, 1952, it, by its officers, agents and em¬ 
ployees refused to bargain collectively with the authorized 
agents of Division 689, Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees of America, 
AFL, a labor organization, chosen by a majority of its em¬ 
ployees for collective bargaining in respect to rates of pay, 
wages, hours of employment, and other conditions of em¬ 
ployment, in violation of Section 8(a), subdivision (5), of 
said Act. 

By the acts set forth in the paragraph above, and by 
other acts and statements, it, by its officers, agents and 
employees interfered with, restrained and coerced its em¬ 
ployees in the exercise of the rights guaranteed in Section 
7 of the said Act, in violation of Section 8(a), subdivision 
(1), of said Act. 

3. Full Name of Labor Organization, Including Local 
Name and Number, or Person Filing Charge Division 
689, Amalgamated Association of Street, Electric Railway 
and Motor Coach Employes of America, AFL 

4. Address (Street and number, city, zone, and State) 

Washington Loan & Trust Building 9th & F Streets, 

N. W., Washington, D. C. 

Telephone No. NAtional 3672 

5. Full Name of National or International Labor Organ¬ 
ization of Which It Ts an Affiliate or Constituent Unit (To 
be filled in when charge is filed by a labor organization) 

American Federation of Labor 

6. Address of National or International, if any (Street 
and number, city, zone, and State) 

Telephone No. 

7. Declaration I declare that I have read the above 
charge and that the statements therein are true to the best 
of my knowledge and belief. 

By Walter J. Bierwagf.x 
November 24, 1952 Walter J. Bierwagf.x, 

President 


Willfully false statements on this charge can be punished 
by fine and imprisonment (U.S. Code, Title 18 Section 80) 

• ••**•••*• 

1686 Case No. 5-CA-667 

Complaint 

It having been charged by Division 689, Amalgamated 
Association of Street, Electric Railway and Motor Coach 
Employees of America, AFL, that Capital Transit Com-, 
pany has engaged in and is now engaging in certain unfair 
labor practices affecting commerce, as set forth and de¬ 
fined in the National Labor Relations Act, 61 Stat. 136, 
29 USCA, Supp. IV, July 1947, Secs. 141, et seq., herein¬ 
after referred to as the Act, the General Counsel of the 
National Labor Relations Board, on behalf of the said 
Board, has caused the Acting Regional Director for the 
Fifth Region, as agent for the said Board, designated by 
the said Board’s Rules and Regulations, Section 102.15, 
to issue this Complaint and allege as follows: 

I. 

Capital Transit Company, hereinafter called Respond¬ 
ent, is and has been at all times material herein a corpo¬ 
ration duly organized under and existing by virtue of 
the laws of the District of Columbia. 

n. 

Respondent has at all times herein mentioned main¬ 
tained its principal office and place of business in the City 
of Washington, District of Columbia, and is now and has 
been at all times herein mentioned continuously engaged 
in the operation of a public passenger transportation 
system by street cars and buses in the District of Columbia 
and the State of Maryland. 

1687 ni. 

Respondent, in the normal course and conduct of its 
business, uses materials valued in excess of $1,000,000 an- 
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nually, of which it causes and has continuously caused 
more than 95 percent annually to be purchased, trans¬ 
ported, and delivered in interstate commerce, from and 
through states of the United States to and through the 
District of Columbia, and receives fares for the transpor¬ 
tation of passengers in the District of Columbia and the 
State of Maryland amounting to in excess of $20,000,000 
annually. 

IV. 

Respondent is and has been at all times material herein 
engaged in commerce within the meaning of Section 2, 
subsection (6), of the Act. 

V. 

Division 689, Amalgamated Association of Street, Elec¬ 
tric Railway and Motor Coach Employes of America, 
AFL, hereinafter called the Union, is a labor organization 
within the meaning of Section 2, subsection (5), of the Act. 

VI. 

The Union is and has been at all times material herein 
the exclusive representative for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of em¬ 
ployment, or other conditions of employment, of all of Re¬ 
spondent’s operating and maintenance employees in a 
unit appropriate for such purposes and described in a 
certain agreement dated August 30, 1951, between the Re¬ 
spondent and the Union, as follows: 

All operators, construction and maintenance employees 
of the [Respondent]; excluding supervisors, professional 
employees and guards as defined in the Labor Management 
Relations Act, 1947. 

vn. 

The Respondent has at all times material herein recog¬ 
nized and accepted the Union as exclusive bargaining 
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agent of the unit, and for the purposes, set forth in para¬ 
graph VI above. 

1688 VHL 

The employees of Respondent set forth below 
may properly be added to and included as part of the unit 
of employees set forth in paragraph VI above, by virtue 
of Section 9, subsection (b), of the Act: 

All depot clerks, acting depot clerks, assistant depot 
clerks, senior division receivers, assistant or auxiliary 
division receivers, inspectors, stock clerks, assistant stock 
clerks, junior stock clerks, garage clerks, shop clerks, ter¬ 
minal guards, senior fare box pullers, fare box pullers, 
assistant supervisor of fare box maintenance, fare box in¬ 
spector, dispatchers, auxiliary assistant dispatchers, and 
assistant collectors of revenue; excluding supervisor of 
fare box maintenance, senior division supervisors, division 
supervisors, instructors, collector of revenue, senior stock 
clerks, chief dispatcher, assistant chief dispatcher and all 
other supervisors, guards and professional employees as 
defined in the Act. 

IX. 

The employees described in paragraph VIII above, to¬ 
gether with the employees described in paragraph VI 
above, constitute a unit appropriate for the purposes of 
collective bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of employment 
within the meaning of Section 9 of the Act. 

X. 

The Union was designated and selected as collective bar¬ 
gaining representative by a majority of the employees set 
forth in paragraph VIII above, in an election duly con¬ 
ducted on October 16 and 17, 1952, pursuant to a Supple¬ 
mental Decision, Order, and Second Direction of Election 
issued by the National Labor Relations Board in Case No. 
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5-RC-856, and by virtue of Section 9, subsection (a), of 

► the Act, the Union is and has been at all times since said 
date the exclusive representative of all employees set forth 
in said paragraph as added to and included as part of the 
unit set forth in paragraph VI above. 

1689 XI. 

The Union on about November 7, 1952, requested Re¬ 
spondent to bargain collectively with the Union as exclu¬ 
sive representative in respect to rates of pay, wages, hours 
of employment, and other conditions of employment of all 
employees set forth in paragraph VIII, and on behalf of 

• said employees as added to and included as part of the 
unit set forth in paragraph VI above. 

xn. 

Respondent did on or about November 17, 1952, refuse, 
and has at all times since said date continued to refuse, 

t 7 

to bargain collectively with the Union as the exclusive rep¬ 
resentative of all employees set forth in paragraph VIII 
above, and on behalf of said employees as added to and 
included as part of the unit set forth in paragraph VI 
above. 

xm. 

i> Respondent, by its acts described in paragraph XII 

above, and by each of said acts, has failed and refused, 
and is failing and refusing to bargain collectively with the 
Union as the exclusive representative of a unit of its em¬ 
ployees appropriate for such purposes, and did thereby 
engage in and is thereby engaging in unfair labor prac¬ 
tices within the meaning of Section 8 (a), subsection (5), 
of the Act. 

XIV. 

* Respondent, by the acts described in paragraph XII 
above, and by each of said acts, did interfere with, re¬ 
strain, and coerce, and is interfering with, restraining, 
and coercing its employees in the exercise of the rights 
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guaranteed in Section 7 of the Act, and did thereby engage 
in and is thereby engaging in unfair labor practices within 
the meaning of Section 8 (a), subsection (1), of the Act. 

1690 XV. 

The activities of Respondent described in paragraph 
XII above, occurring in connection with the operations of 
Respondent, described in paragraphs I, II, and III above, 
have a close, intimate, and substantial relation to trade, 
traffic, commerce, transportation, or communication be¬ 
tween the District of Columbia and the several States, and 
within the District of Columbia, and tend to lead to labor 
disputes budening and obstructing commerce and the free 
flow of commerce. 

XVI. 

The acts of Respondent, described above, constitute un¬ 
fair labor practices within the meaning of Section 8 (a), 
subsections (1) and (5), and Section 2, subsections (6) 
and (7), of the Act. 

Wherefore, on the 23rd day of December, 1952, the Gen¬ 
eral Counsel of the National Labor Relations Board, on 
behalf of the said Board, has caused the Acting Regional 
Director for the Fifth Region to issue this Complaint 
against Capital Transit Company, Respondent herein. 

Eugene A. Curry 

Eugene A. Curry, Acting Re¬ 
gional Director, National 
Labor Relations Board 

• •••••*••• 

1697 Case No. 5-CA-667 

Answer 

Capital Transit Company, Respondent in the above- 
entitled case, w’hose post office address is 36th and M 
Streets, N. W., Washington, D. C., for answer to the Com- 


plaint issued herein on December 23, 1952, states as 
follows: 

1. Respondent admits the allegations set forth in Para¬ 
graphs I, II, III and IV of the Complaint. 

2. Respondent denies the allegation contained in Para¬ 
graph V that Division 689, Amalgamated Association of 
Street, Electric Railway and Motor Coach Employes of 
America, AFL, hereinafter called the Union, is a labor 
organization within the meaning of Section 2, subsection 
(5) of the National Labor Relations Act, 61 Stat. 136, 
29 USCA, Supp. IV, July 1947. Respondent avers that 
the Union is not a labor organization within the intend¬ 
ment of Section 2, subsection (5) of the Act for the pur¬ 
poses of this proceeding by reason of the fact that the 
Constitution of the Union prohibits membership therein 
upon the part of Respondent’s personnel who have the 
rules and regulations of Respondent to enforce over its 
employes; and denies to personnel in minor official posi¬ 
tions with Respondent such as starter, dispatcher, time¬ 
keeper, inspector and the like, the right of participating in 
the activities and work of said Division 689. 

3. Respondent admits the allegations set forth in Par¬ 
agraphs VI and VII of the Complaint. 

4. Respondent denies the allegation contained in Para¬ 
graph VIII that the personnel in the job classifications in 
said Paragraph VIII set forth may properly be added to 
and included as part of the unit set forth in Paragraph 
VI of the Complaint. Respondent avers to the contrary 
that: 

(a) Personnel in certain of the classifications 
1698 listed in said Paragraph VIII, namely, Depot 
Clerks, Acting Depot Clerks, Inspectors, Assistant 
Supervisor of Farebox Maintenance, Dispatchers and 
Auxiliary Assistant Dispatchers, are supervisors within 
the meaning of Section 2, subsection (11) of the Act. 
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(b) The personnel described in Paragraphs VI and 
VIII of the Complaint do not constitute a unit appropriate 
for the purposes of collective bargaining in respect to 
rates of pay, wages, hours of employment, or other condi¬ 
tions of employment within the meaning of Section 9 of 
the Act. 

(c) The personnel in the classifications listed in said 
Paragraph VIII in an election conducted on March 13, 
1952 pursuant to a Decision and Direction of Election 
issued by the National Labor Relations Board on Febru¬ 
ary 18, 1952, by clear majority voted against representa¬ 
tion by the Union, and that the said Board acted arbi¬ 
trarily and capriciously and without evidence to support 
it in setting aside said election and directing that a new 
election be conducted. 

(d) The employees included within the classification 
Assistant Collectors of Revenue listed in said Paragraph 
VIII are guards within the meaning of Section 9(b) of 
the Act. 

5. Respondent denies the allegations contained in Para¬ 
graph IX of the Complaint. 

6. Respondent admits the allegations contained in Para¬ 
graph X insofar as they relate to the issuance of the Sup¬ 
plemental Decision, Order and Second Direction of 
Election by the National Labor Relations Board. Re¬ 
spondent denies that the Union was designated and 
selected as collective bargaining representative by a 
majority of the personnel described in Paragraph VIII 
of the Complaint; and denies that the Union is and has 
been the exclusive representative of said personnel as 
alleged in Paragraph X. Respondent to the contrary 
avers that the said personnel in an election conducted on 

March 13, 1952 pursuant to a Decision and Direc- 
1699 tion of Election issued by the National Labor Re¬ 
lations Board on February 18, 1952, by clear 
majority voted against representation by the Union, and 
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that the said Board erred as aforesaid in setting aside 
and directing that a new election be conducted. 

7. Respondent admits the allegations contained in Para¬ 
graphs XI and XII of the Complaint. 

8. Respondent admits the allegations set forth in Para¬ 
graph XIII of the Complaint, except that Respondent 
denies that the unit described in Paragraph IX of the 
Complaint is a unit appropriate for the purposes of col¬ 
lective bargaining; and further denies that Respondent by 
such refusing to bargain collectively with the Union did 
thereby engage in and is thereby engaging in unfair labor 
practices within the meaning of Section 8(a), subsection 
(5), of the Act. 

9. Respondent denies the allegations contained in Par¬ 
agraph XIV of the Complaint. 

10. Respondent admits the allegations set forth in Par¬ 
agraph XV of the Complaint, except that Respondent 
denies that its activities referred to in said Paragraph XV 
were or are unlawful or constitute unfair labor practices 
within the meaning of Section 8 (a), subsections (1) and 
(5), and Section 2, subsections (6) and (7), of the Act. 

11. Respondent denies the allegations set forth in Par¬ 
agraph XVI of the Complaint. 

Wherefore, Respondent respectfully requests that the 
Complaint be dismissed. 


Capital Transit Company 
By /s/ J. A. Broadwater 
President 
Respondent 

/s/ Philip B. Willauer 
Philip B. Willauer 
Attorney for Respondent 
1405 Locust Street 
Philadelphia 2, Pennsylvania 
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Hogan & Hartson 
By /s/ Edmund L. Jones 
Edmund L. Jones 
/s/ 0. R. McGuire, Jr. 

0. R. McGuire, Jr. 

Attorneys for Respondent 
810 Colorado Bldg. 

Washington 5, D. C. 

1700 District of Columbia, ss: 

J. A. B. Broadwater, being first duly sworn according 
to law, on oath deposes and says, that be is President of 
Capital Transit Company, Respondent in the above- 
entitled cause, that be has read the foregoing Answer sub¬ 
scribed by him in its behalf, and that be verily believes the 
statement of fact contained therein to be true. 

/s/ J. A. B. Broadwater 
J. A. B. Broadwater 

Subscribed and sworn to before me this 12th day of 
January, 1953. 

/s/ Augusta E. Uhl 

Notary Public, D. C. 

My Commission Expires: Feb. 28, 1955 

1701 Case No. 5-CA-667 

Stipulation 

It Is Hereby Stipulated and Agreed by and among Cap¬ 
ital Transit Company (herein called Respondent), by its 
representatives, Edmund L. Jones, Philip B. Willauer, and 
O. R. McGuire, Jr.,; Division 689, Amalgamated Associa¬ 
tion of Street, Electric Railway and Motor Coach Employes 
of America, AFL (herein called the Union), by its repre¬ 
sentative, Bernard Cushman; and John H. Garver, Coun¬ 
sel for the General Counsel, that: 
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I. 

Upon a Charge filed by the Union on November 25, 1952, 
and served on the Respondent on November 27, 1952, re¬ 
ceipt of which Charge is hereby acknowledged by Respond¬ 
ent, the General Counsel of the National Labor Relations 
Board, herein called the Board, on behalf of the said Board, 
by the Acting Regional Director for the Fifth Region, act¬ 
ing pursuant to authority granted in Section 10(b) of the 
National Labor Relations Act, herein called the Act, and 
pursuant to said Board’s Rules and Regulations, issued a 
Complaint and Notice of Hearing thereon, dated December 
23, 1952, against the Respondent. True copies of each of 
the aforesaid documents were duly served by registered 
mail upon the Respondent and the Union. 

1702 n. 

It is the intention of the parties by this Stipulation and 
agreement to avoid, eliminate, and waive the hearing and 
procedure before a trial examiner which customarily fol¬ 
lows the issuance of Complaint and Notice of Hearing as 
referred to in paragraph I above, so that this case shall 
proceed and be transmitted directly to the National Labor 
Relations Board in Washington, D. C.; provided, however, 
that this Stipulation is not intended to constitute an ad¬ 
mission on the part of the Respondent that it has violated 
the Act. 

ni. 

All parties hereto expressly waive the taking of further 
testimony or the submission of further evidence, or any 
hearing or further hearing before any trial examiner, ex¬ 
aminer, or member of the Board; the issuance of any inter¬ 
mediate or proposed report by such trial examiner, exam¬ 
iner, board member, or board members, making findings of 
fact, conclusions of law, or recommending an order; and 
the filing of exceptions to any such intermediate or pro¬ 
posed report or recommended or proposed order. 
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IV. 

The parties expressly waive all further hearing, taking 
of testimony, submission of evidence, oral argument, or 
other procedure before the Board; provided, however, that 
the parties may file briefs with the Board on or before 
March 16, 1953, or such further time as the Board may 
allow; and agree that this Stipulation together with the 
entire record herein, as set forth in paragraph V below, 
shall be filed with the Board in Washington, D. C.; and 
further agree that the Board may proceed to make findings 
of fact, conclusions of law", and enter an order pursuant to 
the provisions of the Act, and based upon this Stipulation 
and the entire record herein, without further notice herein. 

1703 V. 

The entire record in this matter shall consist, in addition 
to this Stipulation, of the— 

A. Charge; 

B. Affidavit of Service of letter enclosing copy of the 
Charge and Registry Return Receipts attached thereto; 

C. Complaint; 

D. Notice of Hearing; 

E. Notice of Extension of Time for Filing Answer; 

F. Affidavit of Service of Notice of Extension of Time 
for Filing Answer and Registry Return Receipts attached 
thereto; 

G. Answer of Respondent; 

H. The entire record in the Matter of Capital Transit 
Company and Division 689, Amalgamated Association of 
Street, Electric Railway and Motor Coach Employes of 
America, Case No. 5-RC-856 before the Board, including 
the following documents: 

I. Transcript of Testimony; 

2. Exhibits; 

3. Decision and Direction of Election; 

4. Notice of Election conducted on March 13, 1952; 

5. Tally of Ballots of election conducted on March 13, 
1952; 


6. Certification on Conduct of Election conducted on 
March 13, 1952; 

7. Objections to conduct affecting results of the election 
filed by the Union; 

8. Regional Director’s Report on Objections; 

9. Exceptions to the Regional Director’s Report filed by 
the Union; 

10. Motion to Dismiss Petitioner’s Exceptions to Report 
on Objections and to Strike Same from Files; 

11. Supplemental Decision, Order and Second Direction 
of Election; 

12. Notice of Election conducted on October 16 and 17, 
1952; 

13. Tally of Ballots of election conducted on October 16 
and 17,1952; 

14. Certification of Conduct of Election conducted on 
October 16 and 17, 1952; 

15. Certification of Representatives dated October 27, 
1952. 

1704 VL 

Respondent is and has been at all times material herein 
a corporation duly organized under and existing by virtue 
of the laws of the District of Columbia. 

vn. 

Respondent has at all times herein mentioned maintained 
its principal office and place of business in the City of 
Washington, District of Columbia, and is now and has been 
at all times herein mentioned continuously engaged in the 
operation of a public passenger transportation system by 
street cars and buses in the District of Columbia and the 
State of Maryland. 

vm. 

Respondent, in the normal course and conduct of its busi¬ 
ness, uses materials valued in excess of $1,000,000 annually, 
of which it causes and has continuously caused more than 
95 percent annually to be purchased, transported, and de- 
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livered in interstate commerce, from and through States 
of the United States to and through the District of Colum¬ 
bia, and receives fares for the transportation of passengers 
in the District of Columbia and the State of Maryland 
amounting to in excess of $20,000,000 annually. 

IX. 

Respondent is and has been at all times material herein 
engaged in commerce within the meaning of Section 2, sub¬ 
section (6), of the Act. 

X. 

The Union made a request upon the Respondent in a let¬ 
ter mailed on or about November 7, 1952, which was re¬ 
ceived by Respondent in the normal course of mail there¬ 
after, a copy of said letter being attached hereto, marked 
as “ Exhibit A,” is incorporated herein as if fully set forth 
and rewritten herein. 

1705 XI. 

Respondent replied to the Union’s request, referred to in 
paragraph X above, in a letter mailed on November 17, 
1952, which was received by the Union in the normal course 
of mail thereafter, a copy of said letter being attached 
hereto, marked as “Exhibit B”, is incorporated herein as 
if fully set forth and rewritten herein. 

XXL 

A. Respondent has made the following changes, effective 
as of January 16, 1953, with respect to the category of em¬ 
ployees listed in the voting group involved in the election 
conducted pursuant to the second direction of election in 
Case No. 5-RC-856 and described in paragraph VIII of the 
complaint as assistant collectors of revenue: 

At the time of said election such assistant collectors of 
revenue, were known as and referred to as the “money- 
wagon crew”. It is not intended in this Stipulation to alter 
or affect whatever the record already shows with respect 
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to the moneywagon crew; however, it is intended to supple¬ 
ment the record to show that the practice had been that 
after this crew had completed their function of making 
ready the sacks for transfer to the main office, this was fol¬ 
lowed by an armored truck of Brink’s, Incorporated trans¬ 
porting such sacks to the main office where the money was 
counted, separated into proper denominations, and again 
picked up by Brink’s for transfer to the banks and the 
United States Treasury for deposit. Respondent has ter¬ 
minated this arrangement with Brink’s, effective on Janu¬ 
ary 15, 1953. Respondent has acquired an armored truck 
and the members of the moneywagon crew have been ap¬ 
pointed special policemen by the municipal authorities of 
the District of Columbia. Beginning on January 16, 1953, 
Respondent has itself begun to perform and is now per¬ 
forming through the moneywagon crew the functions which 
Brink’s previously performed. That is, the moneywagon 
crew now performs these duties in addition to their pre¬ 
vious duties and functions with the exceptions noted here¬ 
in. The moneywagon crew has been armed and uniformed 
and the members thereof have been given a new title, that 
of “revenue guards”. The duties of the revenue guards 
include the protection of the cash revenues of the Respond¬ 
ent from theft by any and all persons. 

Each of the employees in the moneywagon crew formerly 
spent about six and one-half hours per day performing 
their duties as described in the record (#5-RC-856); each 
of the revenue guards now spends a total of eight hours per 
day performing his duties and functions. Although the 
moneywagon was formerly operated six days each week, 
actually each member only worked a five day week and this 
practice is likewise true of the operation of the armored 
truck and revenue guards. 

There are now six employees in this classification. Their 
day’s work is begun at the General Offices of the Company 
where thev board the armored truck which has been loaded 

w 

by other employees with (1) cash which has been counted 
and separated into appropriate denominations for deposit 
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at a bank or delivery to the U. S. Treasury, and (2) 
amounts of coin and tokens to be delivered to at least two 
division offices for distribution to operators for use in mak¬ 
ing change. These employees proceed in the armored truck 
first to the bank and deliver the currency marked for de¬ 
posit, then to the U. S. Treasury, and deliver the coin, and 
then proceed to each of the ten division offices. At each 
division office, they pick up the cash receipts in the Depot 
Office and place same in the armored truck. Also at some 
divisions, usually about two divisions per day, they 
1706 leave cash for distribution to operators for making 
change. At each division point they perform the 
same functions previously performed by the moneywagon 
crew as described in the Record (#5-RC-856) with the ex¬ 
ception that instead of placing the bags which contain the 
contents of the fare boxes in leather pouches and taking 
same into the Depot Clerk’s office, such bags are now placed 
directly in the armored truck. The same procedure is fol¬ 
lowed at each of the ten divisions and the bags of money 
thus collected are brought to the Respondent’s General 
Offices and placed in a vault. At the time of collection or 
delivery to and from the armored truck, one of the revenue 
guards remains behind in the truck to guard the funds in 
the truck and to “cover” the other revenue guards from 
such position. 

The “auditors” referred to in the Record (#5-RC-856) 
as being present with the moneywagon crew in the farebox 
room, now accompany the revenue guards in the armored 
truck, whereas they formerly rode with the moneywagon 
crew in the panel truck. 

B. Respondent contends that the appropriate unit in¬ 
volved in this case should be amended to delete reference 
to the “assistant collectors of revenue” and to specifically 
exclude the “revenue guards”. 

C. The Union contends that the appropriate unit in¬ 
volved in this case includes the “revenue guards” and the 
description “revenue guards” may now be substituted 
therein for “assistant collectors of revenue”, and further 


contends that any such substitution does not affect the 
merits of its charge in this case. 

D. The General Counsel regards the requests and con¬ 
tentions of the Respondent and the Union with respect to 
the changes which have taken place in the functions and 
duties of the assistant collectors of revenue as in the nature 
of a motion to clarify the appropriate unit, and contends 
that any change in the unit description which the Board 
may make does not bear upon the substantive issues in¬ 
volved in this case or upon whatever substantive allega¬ 
tions have heretofore been made by the General Counsel. 

E. It is intended that the declarations in paragraphs B, 
C, and D herein should not operate as any limitation upon 
the right of the parties to make any further contentions in 
any form otherwise appropriate and timely. 

F. The parties agree that the Board may, if it deems 
necessary, re-open this record for the taking of further 
testimony and evidence with respect to the appropriate 
unit as it may be affected by the facts and circumstances 
recited in Section XII herein, and w r aive any objection to 
such re-opening of the record. 

1707 XIII. 

This Stipulation contains the entire agreement between 
the parties, there being no other agreement of any kind, 
verbal or otherwise, which varies, alters or adds to this 
Stipulation. 

Signed at Washington, D. C. 
on February 19,1953 

Capital Transit Company 
By: Edmund L. Jones 
Edmund L. Jones 
By: Philip B. Willaiter 
Philip B. Willauer 
By: 0. R. McGuire, Jr. 

O. R. McGuire, Jr. 
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Signed at Washington, D. C. 
on February 19, 1953 

Division 689, Amalgamated Asso¬ 
ciation of Street, Electric 
Railway and Motor Coach 
Employees of America, AFL 

By: Bernard Cushman 
Bernard Cushman 

Signed at Washington, D. C. 
on February 19,1953 

General Counsel of the Na¬ 
tional Labor Relations Board 

By: John H. Garver 
John H. Garver 

Counsel for the General Counsel 


1708 “EXHIBIT A” 

Washington, D. C. 
November 7, 1952 

Capital Transit Company 
36th and M Streets, NW. 

Washington, D. C. 

Gentlemen: 

Division 689 has been certified by the National Labor Re¬ 
lations Board as the collective bargaining representative 
of certain salaried employees, as a result of which these 
employees are now included in the collective bargaining 
unit currently represented by this Union. 

It is our desire to meet with representatives of the Com¬ 
pany at the earliest possible date to negotiate terms and 
conditions of employment for these employees. We would 
appreciate your designating a time and place where such 
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a meeting can be held. At such time we shall submit a copy 
of our bargaining demands. 

Very truly yours, 

/s/ Walter J. Bierwagen 
Walter J. Bierwagen 
President, Division 689 
Amalgamated Association 
of Street, Electric Rail¬ 
way and Motor Coach 
Employes of America 


1709 


“EXHIBIT B” 


CAPITAL TRANSIT COMPANY 

Thirty-Sixth and M Streets, N.W. 
Washington 7, D. C. 


J. A. B. Broadwater 
President 


November 17, 1952 


Mr. Walter J. Bierwagen, President 
Division 689, Amalgamated Association 
of Street, Electric Bailway and 
Motor Coach Employes of America 
Washington Loan and Trust Building 
9th and F Streets, N.W. 

Washington 4, D. C. 

Dear Mr. Bierwagen: 

This will acknowledge receipt of your letter of November 
7, 1952, concerning proposed negotiations by Division 689 
on behalf of certain salaried employees covered by a certi¬ 
fication of the National Labor Relations Board. 

As you know, the Company desires to obtain court review 
of the determination of the National Labor Relations 


Board. We have been advised that, in order to obtain such 
court review, it is necessary that the Company refuse, and 
the Company therefore hereby refuses, to enter negotia¬ 
tions with Division 689 on behalf of such employees. 

Very truly yours, 

/s/ J. A. B. Broadwater 
J. A. B. Broadwater 
President 

1713 Case No. 5-CA-667 

Decision and Order 

Upon a charge duly filed November 25, 1952, by Division 
689, Amalgamated Association of Street, Electric Railway 
and Motor Coach Employees of America, AFL, herein 
called the Union, the General Counsel of the National 
Labor Relations Board, herein called the General Counsel, 
bv the Acting Regional Director for the Fifth Region, issued 
a complaint dated December 23, 1952, against Capital 
Transit Company, herein called the Respondent, alleging 
that the Respondent had engaged in and was engaging in 
unfair labor practices affecting commerce within the mean¬ 
ing of Section 8 (a) (1) and (5) and Section 2 (6) and (7) 
of the National Labor Relations Act, herein called the Act. 
Receipt of copies of the complaint, the charge, and notice 
of hearing was stipulated by all parties. 

With respect to the unfair labor practices the complaint 
alleges, in substance, that on or about Noember 17, 1952, 
the Respondent refused, and now refuses to bargain with 
the Union as the exclusive representative of certain em¬ 
ployees appropriately a part of the unit the Union cur¬ 
rently represents. The Respondent filed an answer admit¬ 
ting that the Union had requested the Respondent to bar¬ 
gain as alleged and that the Respondent has refused to 
bargain collectively with the Union as requested, but deny¬ 
ing that it had engaged in and was engaging in unfair labor 
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practices within the meaning of Section 8 (a) (1) and (5) 
of the Act. 

1714 Thereafter all parties entered into a stipulation 
which set forth an agreed statement of facts. The 
stipulation provides that the parties thereby waive their 
rights to a hearing and to the taking of testimony and the 
submission of further evidence before a trial examiner, the 
Board, or any member thereof, to the preparation and filing 
of an intermediate report and recommended order, to the 
making and issuance of proposed findings of fact and con¬ 
clusions of law by the Board, and to the filing of exceptions 
to any intermediate or proposed report or recommended or 
proposed order. The stipulation further provides that, 
upon such stipulation and the record as therein provided, 
the Board may make findings of fact, conclusions of law, 
and enter an order pursuant to the provisions of the Act. 

The aforesaid stipulation is hereby approved and ac¬ 
cepted and made a part of the record in this case. In 
accordance with Section 102.45 of National Labor Rela¬ 
tions Board Rules and Regulations—Series 6, as amended 
this proceeding was transferred to and continued before 
the Board. 

Pursuant to the provisions of Section 3(b) of the Act, 
the Board has delegated its powers in connection with 
this proceeding to a three-member panel. 

Upon the basis of the aforesaid stipulation and the entire 
record in this case, the Board, having duly considered the 
briefs filed by the Respondent and the Union, makes the 
following: 

Finding of Fact 

I. The Business of the Respondent 

The Respondent, Capital Transit Company, is a corpora¬ 
tion existing by virtue of the laws of the District of Colum¬ 
bia. It maintains its principal office and place of business 
in the City of Washington, District of Columbia, and is en¬ 
gaged in the operation of a public passenger transportation 
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system by the use of street cars and buses in the District 
of Columbia and the State of Maryland. The Respondent 
in the normal course and conduct of its business uses mate¬ 
rials valued in excess of $1,000,000 annually, of which it 
causes and has continuously caused more than 95 percent 
annually to be purchased, transported, and delivered in 
interstate commerce from and through states of the 
1715 United States to and through the District of Colum¬ 
bia, and receives fares for the transportation of pas¬ 
sengers in the District of Columbia, and the State of Mary¬ 
land amounting to in excess of $20,000,000 annually. 

We find that the Respondent is engaged in commerce 
within the meaning of the Act and that it will effectuate 
the policies of the Act to assert jurisdiction over its opera¬ 
tions. 

II. The Organization Involved 

The Respondent here renews its contention made in an 
earlier representation proceeding (Case No. 5-RC-856) that 
the Union is not a labor organization within the meaning 
of Section 2 (5) of the Act. We reaffirm our ruling in the 
representation proceeding rejecting this contention. For 
the reasons stated in our Decision and Direction of Election 
of February 18, 1952 (98 NLRB 141), we find that the 
Union, Division 689, Amalgamated Association of Street, 
Electric Railway and Motor Coach Employes of America, 
AFL, is a labor organization within the meaning of Section 
2 (5) of the Act. 

IIL The Unfair Labor Practices 

1 . The appropriate unit and representation by the Union 

of a majority therein 

The Respondent admits that at all times material herein 
the Union has been the exclusive representative for the 
purposes of collective bargaining of its operating and main¬ 
tenance employees. This bargaining unit for which the 
Respondent recognizes the Union is described in an agree- 


61 


ment dated August 30, 1951, between the Respondent and 
the Union as: 

All operators, construction and maintenance em¬ 
ployees of the [Respondent], excluding supervisors, 
professional employees and guards as defined in the 
Labor Managemen Relations Act, 1947. 

In Case No. 5-RC-856 the Union sought by representation 
petition to add to the operating and maintenance unit the 
following group of employees: 

1716 

All depot clerks, acting depot clerks, assistant depot 
clerks, senior division receivers, assistant or auxiliary 
division receivers, inspectors, stock clerks, assistant 
stock clerks, junior stock clerks, garage clergs, shop 
clerks, terminal guards, senior fare box pullers, fare 
box pullers, assistant supervisor of fare box mainte¬ 
nance, fare box inspector, dispatchers, auxiliary assist¬ 
ant dispatchers, and assistant collectors of revenue; ex¬ 
cluding supervisor of fare box maintenance, senior di¬ 
vision supervisors, division supervisors, instructors, 
collector of revenue, senior stock clerks, chief dispatch¬ 
er, assistant chief dispatcher and all other supervisors, 
guards and professional employees as defined in the 
Act. 

The Board in that proceeding found, over objections of 
the Respondent renewed herein, that the group of em¬ 
ployees petitioned for had a sufficient community of in¬ 
terests with operating and maintenance employees to be 
added, if they desired, to the existing unit. It therefore 
directed an election in the group, stating that if a ma¬ 
jority of the employees voting in the election cast their 
ballots for the Union they would have indicated their de¬ 
sire to be included in the existing unit and that the Union 
might then bargain for them as a part of that unit, and 
the Regional Director conducting the election should issue 
a certificate of results of election to that effect. 

In the election conducted on March 13, 1952 pursuant to 
the Board's direction, a majority of the employees voting 


did not cast ballots for the Union. The Union filed objec¬ 
tions to the election, and in a supplemental decision (100 
NLRB No. 1S3) the Board set aside the election on the 
ground that the Respondent had created an atmosphere 
incompatible with freedom of choice by its employees. We 
reaffirm our findings in that supplemental decision con¬ 
tested by the Respondent in this proceeding. A second 
election was conducted on October 16 and 17, 1952. The 
Union received a majority of the valid votes cast in this 
election; and on October 27, 1952, the Regional Director 
certified that the Union had been designated by a majority 
of the employees voting in the election and was their 
exclusive representative within the meaning of Section 9 
(a) of the Act. 

Since the representation proceeding the Respondent has 
supplemented the duties of certain employees who 
1717 were involved in the election, and their unit place¬ 
ment is raised in this proceeding. The employees in 
question were included in the voting group as assistant col¬ 
lectors of revenue. They are now known as “revenue 
guards” and the Respondent contends that they should be 
excluded from the bargaining unit as guards within the 
meaning of Section 9 (b) (3) of the Act. The Union con¬ 
tends that they should continue in the bargaining unit but 
should be designated by their new job title. The General 
Counsel considers the contentions of the Respondent and 
the Union to be in the nature of a motion to clarify the ap¬ 
propriate unit. 

At the time of the representation hearing assistant col¬ 
lectors of revenue performed the following duties: As the 
“money wagon crew’” they drove a special truck to each 
division, entered the division farebox room with two audit¬ 
ors as observers, unlocked the fareboxes which had been 
removed from the various vehicles and stored in the fare- 
box room, dumped the money from the fareboxes into 
bags and tied them with string denoting the route line 
involved, placed the bags in leather pouches, and took the 
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pouches to the depot office. If they observed evidence that 
fareboxes had been tampered with, they separated these 
fareboxes. The pouches taken to the depot office by the 
money wagon crew r were thereafter picked up by Brinks, 
Incorporated and transported to the Respondent’s main 
office where the money was sorted and counted and then 
transferred by Brinks to banks and the United States 
Treasury. Effective January 15, 1953, the Respondent 
terminated its arrangement with Brinks, acquired an ar¬ 
mored truck, and on January 16, 1953, began performing 
through the money wagon crew the functions previously 
performed by Brinks. Since that time the members of the 
money wagon crew have been armed, uniformed, given the 
title of revenue guards, and appointed special policemen 
by the municipal authorities of the District of Columbia. 
The present duties of revenue guards are described by 
stipulation as follows: 

Their day’s work is begun at the General Offices of 
the Company wdiere they board the armored truck w’hich 
has been loaded by other employees wuth (1) cash 
which has been counted and separated into appro¬ 
priate denominations for deposit at a bank or delivery 
to the U. S. Treasury, and (2) amounts of coin and 
tokens to be delivered to at least two division offices 
for distribution to operators for use in making change. 
These employees proceed in the armored truck first to 
the bank and deliver the currency marked for deposit, 
then to the U. S. Treasury, and deliver the coin, and 
then proceed to each of the ten division offices. At each 
division office, they pick up the cash receipts in the 
Depot Office and place same in the armored truck. 
Also at some divisions, usually about two divisions per 
day, they leave cash for distribution to operators for 
making change. At each division point they per- 
1718 form the same functions previously performed by 
the money wagon crew’ as described in the Record 
(#5-RC-856) wuth the exception that instead of plac¬ 
ing the bags which contain the contents of the fare 
boxes in leather pouches and taking same into the 
Depot Clerk’s office, such bags are now placed directly 


64 


in the armored truck. The same procedure is followed 
at each of the ten divisions and the bags of money thus 
collected are brought to the Respondent’s General Of¬ 
fices and placed in a vault. At the time of collection or 
delivery to and from the armored truck, one of the 
revenue guards remains behind in the truck to guard 
the funds in the truck and to “cover” the other reve¬ 
nue guards from such position. 

Each employee in the money wagon crew formerly spent 
about six and one-half hours per day, 5 days per week, 
performing his duties; each of the revenue guards now 
spends eight hours per day, 5 days per week, performing 
his duties. 

It appears from the stipulated facts that the main duty 
of the revenue guards continues to be collecting the money 
from the fareboxes. Their new duties are incidental to 
their main job of collecting. We conclude that the new 
aspect of their employment does not convert them into 
guards for whom Section 9 (h)(3) of the Act requires sepa¬ 
rate representation. 1 Even if our determination were dif¬ 
ferent and we were to find these employees to he guards 
within the meaning of the Act, such a finding would merely 
require exclusion from the bargaining group of one classi¬ 
fication of employees and would not affect the appropriate¬ 
ness of the unit involved and the Union’s majority therein, 
or the Respondent’s duty to bargain for other employees 
in the bargaining group. 

1719 Upon this record we find that since October 27, 
1952, the Union has been and is the exclusive repre¬ 
sentative of an appropriate bargaining unit of all the op¬ 
erators, construction and maintenance employees of the Re¬ 
spondent including all depot clerks, acting depot clerks, 
assistant depot clerks, senior division receivers, assistant 
or auxiliary division receivers, inspectors, stock clerks, as¬ 
sistant stock clerks, junior stock clerks, garage clerks, shop 
clerks, terminal guards, senior fare box pullers, fare box 


i See Philadelphia Company and Associated Companies, 84 NLRB 115. 
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pullers, assistant supervisor of fare box maintenance, 
fare box inspector, dispatchers, auxiliary assistant dis¬ 
patchers, and revenue guards, excluding supervisor of 
fare box maintenance, senior division supervisors, di¬ 
vision supervisors, instructors, collector of revenue, senior 
stock clerks, chief dispatcher, assistant chief dispatcher, 
and all other supervisors, guards, and professional em¬ 
ployees as defined in the Act. 

2. The refusal to bargain 

On November 7,1952, the Union wrote the Respondent: 

Division 689 has been certified by the National Labor 
Board as the collective bargaining representative of 
certain salaried employees, as a result of which these 
employees are now’ included in the collective bargain¬ 
ing unit currently represented by this Union. 

It is our desire to meet with representatives of the 
Company at the earliest possible date to negotiate 
terms and conditions of employment for these employ¬ 
ees. We would appreciate your designating a time and 
place w’here such a meeting can be held. At such time 
w T e shall submit a copy of our bargaining demands. 

By letter dated November 17, 1952, the Respondent re¬ 
plied: 

This will acknowledge receipt of your letter of No¬ 
vember 7, 1952, concerning proposed negotiations by 
Division 689 on behalf of certain salaried employees 
covered by a certification of the National Labor Rela¬ 
tions Board. 

As you know, the Company desires to obtain court 
review of the determination of the National Labor 
Relations Board. We have been advised that, in order 
to obtain such court review, it is necessary that the 
Company refuse, and the Company therefore hereby 
refuses, to enter negotiations with Division 689 on 
behalf of such employees. 

Inasmuch as the Respondent has refused to bargain with 
Union for employees who the Board has found are appro- 
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priately a part of the bargaining unit and whom the 
1720 Board has certified the Union represents, we find that 
the Respondent has violated Section 8 (a) (5) and 
8 (a) (1) of the Act. 

IV. The Effect of the Unfair Labor Practices Upon 

Commerce 

The activities of the Respondent, set forth in Section 
III, above, occurring in connection with the operations of 
the Respondent described in Section I, above, have a close, 
intimate, and substantial relations to trade, traffic, and 
commerce among the several States and tend to lead to 
labor disputes burdening and obstructing commerce and 
the free flow of commerce. 

V. The Remedy 

Having found that the Respondent has engaged in unfair 
labor practices, we shall order it to cease and desist there¬ 
from and take certain affirmative action designed to effec¬ 
tuate the policies of the Act. Having found that the Re¬ 
spondent has refused to bargain collectively with the Union 
for certain employees who are part of the bargaining unit, 
w’e shall order the Respondent, upon request, to bargain 
with the Union for these employees. 

Upon the basis of the above findings of fact and upon the 
entire record in the case, the Board makes the following: 

Conclusions of Law 

1. Division 689, Amalgamated Association of Street, 
Electric Railway and Motor Coach Employes of America, 
AFL, is a labor organization wdthin the meaning of Section 
2 (5) of the Act. 

2. All operators, construction, and maintenance employ¬ 
ees of the Respondent, including all depot clerks, acting 
depot clerks, assistant depot clerks, senior division receiv¬ 
ers, assistant or auxiliary division receivers, inspectors, 


stock clerks, assistant stock clerks, junior stock clerks, ga¬ 
rage clerks, shop clerks, terminal guards, senior fare box 
pullers, fare box pullers, assistant supervisor of fare box 
maintenance, fare box inspector, dispatchers, auxil- 
1721 iary assistant dispatchers, and revenue guards, but 
excluding supervisor of fare box maintenance, senior 
division supervisors, division supervisors, instructors, col¬ 
lector of revenue, senior stock clerks, chief dispatcher, 
assistant chief dispatcher, and all other supervisors, 
guards, and professional employees as defined in the Act, 
constitute a unit appropriate for the purposes of collective 
bargaining, within the meaning of Section 9 (b) of the Act. 

3. On and after October 27,1952, the Union has been and 
is the exclusive representative of the employees in the 
aforesaid unit for the purposes of collective bargaining 
within the meaning of Section 9 (a) of the Act. 

4. By refusing on November 17,1952, and all times there¬ 
after to bargain collectively with the Union as the exclu¬ 
sive representative of certain employees appropriately a 
part of the bargaining unit, the Respondent has engaged 
in and is engaging in unfair labor practices within the 
meaning of Section (8) (a) (5) and 8 (a) (1) of the Act. 

5. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2 (6) and (7) of the Act. 

Order 

Upon the entire record in this case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, the 
National Labor Relations Board hereby orders that the 
Respondent, Capital Transit Company, Washington, D. C., 
and its officers, agents, successors, and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Division 689, 
Amalgamated Association of Street, Electric Railway and 


Motor Coach Employes of America, AFL, as the exclusive 
representative of the following employees as part of the 
appropriate bargaining unit: 

All depot clerks, acting depot clerks, assistant depot 
clerks, senior division receivers, assistant or auxil- 
1722 iary division receivers, inspectors, stock clerks, as¬ 
sistant stock clerks, junior stock clerks, garage 
clerks, shop clerks, terminal guards, senior fare box pullers, 
fare box pullers, asssitant supervisor of fare box mainte¬ 
nance, fare box inspector, dispatchers, auxiliary assistant 
dispatchers, and revenue guards; 

(b) In any manner interfering with the efforts of Divi¬ 
sion 689, Amalgamated Association of Street, Electric Rail¬ 
way and Motor Coach Employes of America, AFL, to ne¬ 
gotiate for or represent the employees specified in para¬ 
graph (a) as part of the appropriate bargaining unit. 

2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Division 689, 
Amalgamated Association of Street, Electric Railway and 
Motor Coach Employes of America, AFL, as the exclu¬ 
sive representative of the employees specified in 1 (a) 
above as part of the appropriate bargaining unit and em¬ 
body any understanding reached in a signed agreement. 

(b) Post at its Washington, D. C. main office, copies of 
the notice attached hereto and marked Appendix A. 2 Copies 
of such notice to be furnished by the Regional Director for 
the Fifth Region, shall, after being duly signed by the Re¬ 
spondent’s authorized representative, be posted by the 
Respondent immediately upon receipt thereof, in conspicu¬ 
ous places, including all places where notices to employees 
are customarily posted. Reasonable steps shall be taken 

2 In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be inserted before the words “PURSUANT TO 
A DECISION AND ORDER” the words “PURSUANT TO A DECREE OF 
THE UNITED STATES COURT OF APPEALS, ENFORCING AN ORDER.” 


69 


by the Respondent to insure that such notices are not al¬ 
tered, defaced or covered by any other material. 

1723 (c) Notify the Regional Director for the Fifth 

Region in writing, within ten (10) days from the date 
of this Decision and Order what steps the Respondent has 
taken to comply herewith. 

Signed at Washington, D. C. June 16, 1953. 

John M. Houston, Member, 

Abe Murdock, Member, 

Paul L. Styles, Member, 

National Labor Relations Board. 


APPENDIX A 

Notice to All Employees 

Pursuant to A Decision and Order 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify our employees that: 

We will bargain collectively upon request with Divi¬ 
sion 689, Amalgamated Association of Street, Electric 
Railway and Motor Coach Employes of America, AFL, 
as the exclusive representative for the following em¬ 
ployees as part of the appropriate bargaining unit, 
with respect to wages, rates of pay, hours of employ¬ 
ment and other conditions of employment, and if an 
understanding is reached, embody such understanding 
in a signed agreement: 

All depot clerks, acting depot clerks, assistant 
depot clerks, senior division receivers, assistant or 
auxiliary division receivers, inspectors, stock clerks, 
assistant stock clerks, junior stock clerks, garage 
clerks, shop clerks, terminal guards, senior fare box 
pullers, fare box pullers, assistant supervisor of fare 
box maintenance, fare box inspector, dispatchers, 
auxiliary assistant dispatchers, and revenue guards. 


[seal] 

1724 
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We will not in any manner interfere with the efforts 
of Division 689, Amalgamated Association of Street, 
Electric Railway and Motor Coach Employes of Amer¬ 
ica, AFL, to negotiate for or represent such employees 
as part of the appropriate bargaining unit. 

Capital Transit Company (Employer) 

Dated. By. 

(Representative) (Title) 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 

1734 Case No. 5-CA-667 

Amendment to Decision and Order and Order Denying Motion 

On June 16, 1953, the Board issued a Decision and Order 
(105 NLRB No. 72) in this case, ordering the Respondent 
upon request to bargain with the Union concerning certain 
of its employees. On August 7, 1953, the Respondent filed 
a petition requesting the Board to set aside the Decision 
and Order of June 16, 1953, or in the alternative to 
grant oral argument and, if necessary, further hear¬ 
ing. Thereafter the Respondent filed statements sup¬ 
plementing the grounds set forth in its petition; and the 
Union filed opposition to the Respondent’s requests. 

The Board has considered the matter and hereby denied 
the request for oral argument and further hearing. Insofar 
as the petition requests the Board to reverse the findings 
in its Decision and Order of June 16, 1953, and in its prior 
decision in Case No. 5-RC-856 (98 NLRB 141) concerning 
the supervisory status of the Respondent’s depot clerks and 
inspectors, the petition is denied because a majority of the 
Board has not been persuaded that such findings should 
be reversed. Insofar as the petition requests the Board to 
reverse its finding in the Decision and Order of June 16, 
1953, concerning the status of the Respondent’s revenue 
guards, the petition is granted. 




In the Decision and Order of June 16, 1953, the Board 
concluded that certain new duties assumed by the Respond¬ 
ent’s assistant collectors of revenue upon their reclassifi¬ 
cation as revenue guards about January 16, 1953, were 
incidental to the duties which they performed before their 
reclassification and which they continued to perform and 
therefore did not convert these employees into guards. 
Upon reconsideration the Board unanimously reverses this 
conclusion and finds that the Respondent’s revenue guards, 
who perform the duty of guarding the Respondent’s prop¬ 
erty, are guards within the meaning of Section 9 (b) (3) 
of the Act and should not be joined with other employees 
for bargaining purposes. Accordingly, the Board excludes 
the revenue guards from the bargaining unit. The exclu¬ 
sion of this classification from the unit, however, does not 
affect its appropriateness, the Union’s majority therein, 
or the Employer’s duty to bargain for the other employees 
in the unit. 

The Board hereby amends the decision and certificate in 
Case No. 5-RC-856 to exclude revenue guards from the 
group of employees for which the Union was declared the 
exclusive bargaining representative. The Board hereby 
amends the Decision and Order of June 16, 1953, in this 
case to exclude revenue guards from the appropriate unit 
and from the group of employees concerning whom 
the Respondent is ordered to bargain. The appro¬ 
priate unit, as amended, reads: “all the operators, 
construction and maintenance employees of the Re¬ 
spondent including all depot clerks, acting depot clerks, 
assistant depot clerks, senior division receivers, assistant 
or auxiliary division receivers, inspectors, stock clerks, 
assistant stock clerks, junior stock clerks, garage 
clerks, shop clerks, terminal guards, senior fare box 
pullers, fare box pullers, assistant supervisor of fare box 
maintenance, fare box inspector, dispatchers, and auxiliary 
assistant dispatchers, excluding revenue guards, supervisor 
of fare box maintenance, senior division supervisors, divi- 
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sion supervisors, instructors, collector of revenue, senior 
stock clerks, chief dispatcher, assistant chief dispatcher, 
and all other supervisors, guards, and professional em¬ 
ployees as defined in the Act.” Section 1(a) of the Order, 
as amended, reads: “1. Cease and desist from: (a) Re¬ 
fusing to bargaining collectively with Division 689, Amal¬ 
gamated Association of Street, Electric Railway and Motor 
Coach Employes of America, AFL, as the exclusive repre¬ 
sentative of the following employees as part of the appro¬ 
priate bargaining unit: All depot clerks, acting depot 
clerks, assistant depot clerks, senior division receivers, as¬ 
sistant or auxiliary division receivers, inspectors, stock 
clerks, assistant stock clerks, junior stock clerks, garage 
clerks, shop clerks, terminal guards, senior fare box pullers, 
fare box pullers, assistant supervisor of fare box main¬ 
tenance, fare box inspector, dispatchers, and auxiliary 
assistant dispatchers.” 

Dated, Washintgon, D. C., November 5, 1953. 

By direction of the Board: 

Frank M. Kleileb, 
Executive Secretary. 

1667 Cases Nos. 5-RC-856 

5-CA-667 

Order Denying Petition 

On February 18, 1952, the Board issued its Decision 
and Direction of Election in Case No. 5-RC-856 (98 NLRB 
141). Thereafter, the Union was certified on October 27, 
1952. On June 16, 1953, the Board issued a Decision and 
Order in Case No. 5-CA-667 (105 NLRB No. 72) ordering 
the Employer-Respondent upon request to bargain with 
the Union. On November 5, 1953, the Board denied a mo¬ 
tion to set aside the Decision and Order of June 16, 1953, 
and for oral argument and further hearing. On December 
23, 1953, the Employer-Respondent filed the present peti- 
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tion to reopen the record in Case No. 5-RC-856 and for 
further hearing therein, and the Union filed a statement 
¥ in opposition to the petition. 

The Board has considered the matter and hereby denies 

* the petition for the following reasons: 

To the extent that the petition relates to evidence which 
■was in existence and available at the time the parties 
entered into a stipulation of fact in the complaint pre- 

• ceeding, the Board finds no cogent reason for now re- 

» opening the record to permit its belated production. To 

the extent that the petition relates to evidence which came 
into existence after the stipulation of fact, the Board finds 
that such evidence is not relevant to the question of whether 
% the Board properly certified the Union as the bargaining 
representative for a unit including those classifications 
which the Employer-Respondent then contested, or whether 
the Respondent unlawfully refused at the time it did to 
bargain with said certified representative. The fact that 
subsequent to the certification and the refusal to bargain 
by the Employer those disputed classifications may have 
f become supervisory by change of duties does not render 
most the Employer’s refusal to bargain. Indeed the Board’s 
unit determination and bargaining order specifically ex¬ 
cluded supervisors from the unit. And if there has been 
any change in duties of the disputed classifications since 
the Board’s determination, it becomes a matter of com¬ 
pliance with the Board’s order which may be more appro¬ 
priately considered when such compliance is attempted. 

Dated, Washington, D. C., February 24, 1954. 

By Direction of the Board: 

Frank M. Kleiler, 
Executive Secretary. 
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Cases Nos. 5-RC-856 
5-CA-667 


Order Amending Order Denying Petition 

On February 24, 1954, the Board issued an Order Deny¬ 
ing Petition to reopen the record in Case No. 5-RC-856 and 
for further hearing therein. The Board, having reconsid¬ 
ered the matter upon its own motion, 

It is hereby ordered that the said Order Denying Peti¬ 
tion be, and it hereby is amended by striking therefrom 
in its entirety, the second and third paragraphs of said 
Order and substituting therefor the following paragraph: 

It is hereby ordered that the said Petition be, and 
it hereby is, denied because the matters set forth in 
the Petition are not sufficient to warrant the action 
requested. 

Dated, Washington, D. C., April 5, 1954. 

By direction of the Board: 

Frank M. Kleiler, 
Executive Secretary. 


1673 Cases Nos. 5-RC-856 

5-CA-667 

Petition for Reconsideration of Order of April 5* 1954, 
and for Other Relief 

Capital Transit Company, employer in the above-entitled 
cause, by its attorneys, respectfully represents to the 
Board: 

1. Employer has read the order of the Board dated April 
5, 1954, amending the Board’s order of February 24, 1954 
in Case No. 5-RC-856. 

2. During the pendency of its petition to reopen the rec¬ 
ord in the said case and for further hearing therein, which 
was denied by the aforesaid order on the ground that the 
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matters set forth in said petition were insufficient to war¬ 
rant the action requested, employer on January 7, 1954, 
sent a letter to the Board which set forth changes in the 
bargaining unit involved additional to those referred to 
in said petition. A copy of said letter is attached hereto 
as Exhibit A and made a part hereof by this reference. 

3. Employer is uncertain whether or not the matters set 
forth in Exhibit A were considered by the Board in issuing 
its order of April 5, 1954 and requests that the Board re¬ 
consider its aforesaid order in the light of the facts set 
forth therein, and of the following: 

(a) The first election held as a result of this pro¬ 
ceeding took place on March 13, 1952 and resulted in 
81 votes for the petitioning union and 102 votes against 
the union. 
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(b) Asa result of objections by the union, the Board 
by its order of September 18, 1952, set aside the elec¬ 
tion with an opinion criticizing the Company's presi¬ 
dent for issuing a letter to the voters in w’hich he 
stated, in substance, that employer would exercise its 
right to seek court review in the event the union was 
certified as representative of the bargaining unit. The 
doctrine on winch the Board acted has since been repu- 
diatd by the present Board. 

(c) The order of September 18, 1952, directed a new 
election which w^as held on October 16-17, 1952, and 
resulted in 90 votes for the petitioning union and 79 
votes against the union. Undoubtedly, the second elec¬ 
tion was influenced by the Board’s order. The union 
was later certified by the Board. 

(d) At the time of the second election, there were 
185 eligible voters. Since the election the number of 
persons in the bargaining unit has been reduced to 
148 by the following events: 

(1) On April 5,1953, the job classification of “Ter¬ 
minal Guards” was abolished and the five men hold¬ 
ing that job either transferred outside the bargain¬ 
ing unit or laid off. Their duties were not thereafter 
performed by other persons. 
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(2) On November 5,1953, by its order in Case No. 
5-CA-677, the five men classified as “Collectors of 
Bevenue” were removed from the bargaining unit, 
as being guards within the meaning of the Act. 

(3) On January 31, 1954, the job classification of 
“Fare Box Puller” was abolished and the twelve 
men holding that position either transferred outside 
the unit or laid off. Their duties were transferred 
to persons outside the bargaining unit and have re¬ 
mained so since that time. 
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(4) Since the second election, of the eleven “Dis¬ 
patchers” then eligible to vote, two have been pro¬ 
moted outside the unit to the supervisory position 
of Supervising Dispatcher and have not been re¬ 
placed by others. There are presently nine dis¬ 
patchers. 

(5) Since the second election, of the fifty-six “In¬ 
spectors” then eligible to vote, four have been pro¬ 
moted outside the bargaining unit to the supervisory 
position of Division Supervisor and have not been 
replaced by others. One has been transferred out¬ 
side the unit to the classification of “Instructor,” a 
classification which the union conceded was super¬ 
visory in character at the hearing. Due to these 
events and certain reductions in force, there are 
presently forty-six inspectors. 

(6) Since the second election, of the sixtv-eight 
“Depot Clerks” eligible to vote, two have been trans¬ 
ferred outside the bargaining unit to the classifica¬ 
tion of “Instructor.” One has been replaced and 
there are presently sixtv-seven depot clerks. 

(7) Since the second election, due to reduction in 
force the number of garage and stock clerks has 
been reduced from twenty-six to twenty-four. 

(e) It is obvious that the results of the second elec¬ 
tion no longer can be regarded as reflecting the desires 
of the bargaining unit as presently constituted, if it 
ever did, considering the undoubted effect of the 
Board's order of September 18, 1952, as aforesaid. By 
the abolition of terminal guard and fare-box puller 
classifications and the removal of the collectors of rev¬ 
enue from the bargaining unit, the unit was reduced 
by twenty-two eligible voters, far more than the mar- 
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the other actions to which reference has been made, 
the unit has been further reduced by an additional 
fifteen eligible voters. 

4. As the situation now stands, therefore, the employer 
is under an order to bargain with respect to a bargaining 
unit which does not exist as to two classifications. Fur¬ 
thermore, the order in question is based upon a certification 
which was issued as the result of an election that, because 
of the passage of time and necessary changes in employer’s 
organization, cannot be regarded as representing the de¬ 
sires of the eligible voters now in the Company’s employ. 

Wherefore, the Company respectfully requests: 

1. That the Board’s order of September 18, 1952, setting 
aside the election of March 13, 1952, be set aside and that 
the Board certify the results of the election of March 13, 
1952; or, in the alternative, if this request is denied; 

2. That the Board’s order of February 24, 1954, herein 
as amended by its order of April 5, 1954, be set aside and 
reconsidered. 

3. That, upon reconsideration, the petition of the union 
be set for further hearing both as to changes in the unit and 
as to changes in the duties of those holding job classifica¬ 
tions within the unit. 

4. That, after hearing, all job classifications now super¬ 
visory in character be eliminated from the bargaining 
unit. 

5. That a new election be directed. 

6. That pending such proceedings, any effort to enforce 
the Board’s final order in Case No. 5-CA-667 be held in 
abeyance. 

Respectfully submitted, 

Hogan & Hartson, 

By /s/ Edmund L. Jones, 

/s/ 0. R. McGuire, Jr., 

/s/ Philip B. Willauer, 

Attorneys for Employer. 
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1678 EXHIBIT A 

Copy 

HOGAN & HARTSON 
810 Colorado Building 
Washington 

January 7, 1954 

The National Labor Relations Board 
Health, Education and Welfare Building 
Third and C Streets, S. W. 

Washington, D. C. 

Re: Capital Transit Company—Case No. 5-RC-856 
Gentlemen: 

This is in reply to the letter of counsel for the petitioning 
union, dated December 31, 1953, and sent to the Board with 
respect to the above entitled case. 

The short answer to the Union’s assertion that the 
employer waived further hearing in the above entitled case 
is that it did no such thing. The only waiver executed is 
in the C case—Case No. 5-CA-667. 

While the Company was happy to waive hearing in the 
C case (since the only issue was whether the Company did 
or did not bargain, and we freely admit that it did not) we 
are amazed to learn that the Union imagined that the 
waiver had anything to do with the R case. No employer 
in his right mind would waive further hearing in an R 
case since, if dealing with a union which insists on its cer¬ 
tification regardless of changes in the facts, he would be 
foreclosed forever from seeking amendment of the Board’s 
certification regardless of whatever changes might come 
about in his organization in ensuing years. Unlike a C case 
which deals with past acts, an R case has a continuing pres¬ 
ent effect and must be regarded as being subject to re¬ 
opening whenever new facts justify it. If the Board were 


to accept the Union’s position taken in its letter, the 
Board in effect would rule that certifications, once issued, 
become immutable. 

Apparently, the Union recognizes that such a policy and 
procedure could not be supported for it makes no attempt 
to attack the propriety of reopening the R case, as such. 
By some unfathomable mental process it removes our pe¬ 
tition from the R case to the C case, and having set up the 
straw man, proceeds to demolish it with a lot of authori¬ 
ties dealing with C cases. Since the cited cases have no 
bearing on the issue presently before the Board, we refrain 
from burdening the Board with any discussion of them. 

We cannot avoid adverting, however, to the allegations 
with which the Union’s letter is interlarded which amount 
to a charge of bad faith against the Company. Whether 
this charge is made seriously or is only an attempt to rush 
the Board into hasty but erroneous action, we have no 
way of knowing. 

Nevertheless, since the charge has been made, the 
1679 Company ought, as a matter of right, to be given an 
opportunity to meet it, and a hearing should be held 
for that reason if no other. Denial of the petition in the 
circumstances could be, and doubtless would be by the 
Union, construed as a conviction of the Company on the 
charge, a conviction violative of all American principles of 
jurisprudence if made without a full hearing. 

The fact is that over the two and one-half years since 
the hearing a great number of changes have taken place 
within the unit certified by the Board. In addition to those 
cited in the petition (not mentioned in the petition because 
we believed those alleged were sufficient to require reopen¬ 
ing the case) the classification of fare-box pullers has been 
abolished, the former incumbents of that position dis¬ 
charged and their duties transferred to others holding posi¬ 
tions not named in the Board’s certification. Some of the 
depot clerks are being given duties clearly supervisory 
in character. Inspectors have been made interchangeable 
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with instructors, the latter being an exempt classification 
conceded by the Union at the hearing, and other changes 
are in contemplation. Parenthetically, we sought no agree¬ 
ment on those of the new facts in existence at the time 
the stipulation was signed because to have done so, as 
is obvious from the Union’s letter, would have prevented 
the stipulation and resulted in a useless hearing in the 
C case. 

We suggest that on this state of facts it is the duty of 
the Board to grant the employer’s petition in order that 
the record may be brought up to date before it is sub¬ 
mitted to a reviewing court. So far as the factor of delay 
is concerned, we believe that delay will be reduced if the 
Board voluntarily re-opens the record. Otherwise, we 
shall have no choice but to ask a court, under Section 10(e) 
of the Act, to order the Board to do so. The time in¬ 
volved in such a procedure will merely add to delay al¬ 
ready encountered, none of which can be properly charged 
to the employer. 

We also respectfully suggest that as between seeking 
court review on an out of date and imperfect record in 
order to avoid delay, and making certain that the record 
contains all material present facts, before the matter is 
submitted to a court, the choice that the Board should 
make is clear. 

Yours very respectfully, 

Hogan & Hartson 
By /s/ 0. R. McGuire, Jr. 
Counsel for Capital Transit Co. 

ORM/sg 

CC: Division 689, Amalgamated Association 
of Street, Electric Railway and Motor 
Coach Employees of America, A.F.L. 

Bernard Cushman, Esq. 

N.L.R.B., 5th Region 


81 


1680 Cases Nos. 5-RC-856 

5-CA-667 

Order Denying Petition 

On February 24, 1954, the Board issued an Order Deny¬ 
ing Petition to reopen the record in Case No. 5-RC-856 
and for further hearing therein, and on April 5, 1954, is¬ 
sued an amendment thereto. On April 29, 1954, the Em¬ 
ployer-Respondent filed the present petition requesting 
reconsideration of the Board’s Order as amended April 5, 
1954, and for other relief. 

The Board has considered the matter and hereby denies 
the petition for the reason that the matters set forth in 
the petition are not sufficient to warrant the action re¬ 
quested. 

Dated, Washington, D. C., May 25,1954. 

By direction of the Board. 

/s/ Frank M. Kleiber, 

Executive Secretary. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

1 BEFORE THE NATIONAL LABOR RELATIONS BOARD 

FIFTH REGION 

5-RC-856 

In the Matter of: 

Capital Transit Company 
and 

Division 689, Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees 
of America 


Hearing Room C, 

Departmental Auditorium, 

13th & Constitution Avenue, 
Washington, D. C. 

Tuesday, August 14,1951. 

Pursuant to notice, the above-entitled matter came on for 
hearing at 10:30 o’clock, a.m. 

Before: 

David C. Sachs, Esq., Trial Examiner. 

Appearances: 

0. David Zimring, Esq., by 

Bernard Cushman, Attorney, appearing on behalf of 
Division 689, Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees of 
America, AFL, the Petitioner. 

Walter J. Bierwagen, President, Division 689, 
Amalgamated Association of Street, Electric Rail¬ 
way and Motor Coach Employees of America, AFL, 
the Petitioner. 
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2 Edmund L. Jones, Esq., Colorado Building, Washing¬ 
ton, D. C., 

and 

Philip B. Willauer, Esq., Philadelphia, Pennsylvania, 
Attorneys for Capital Transit Company, the 
Respondent. 

• ••••••••• 

4 PROCEEDINGS 

• •••*••••• 

7 Trial Examiner Sachs: • * * The hearing officer 
proposes that the parties stipulate to the following 

facts with respect to the operations of the employer: Cap¬ 
ital Transit Company is a corporation duly organized un¬ 
der the laws of the District of Columbia. The company is 
engaged in the business of public transportation of pas¬ 
sengers by street car and bus in the District of Columbia 
and Maryland. During the past calendar year the company 
purchased goods to the value of over $1,000,000.00, approx¬ 
imately 95 per cent of which was purchased from points 
outside the District of Columbia. During this same period 
its gross receipts were in excess of $25,000,000.00. The 
company concedes that it is engaged in commerce within 
the meaning of the Act. 

Is it so stipulated? 

Mr. Jones: It is. 

Mr. Cushman: It is so stipulated. There is one other 
fact that ought to be in the stipulation. I think it 

8 is true, is it not, that the company is the only com¬ 
pany providing transportation of passengers to 

points within the District of Columbia? 

Mr. Jones: That is not correct. W. M. and A., I think, 
also does it. 

Mr. Cushman: From points outside? 

Mr. Jones: I am advised also from points inside the 
District. 
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Mr. Cushman: I see. 

Trial Examiner Sachs: Perhaps we might work out 
something along that line. The company is substantially 
the sole public transit system in Washington outside— 
Mr. Jones: Within the District of Columbia. We cer¬ 
tainly operate the major service. 

Trial Examiner Sachs: Yes. Is that satisfactory? You 
would so stipulate? 

Mr. Jones: That’s right. 

Mr. Cushman: Yes, sir. 

9 Waller J. Bierwagen 

a witness called by and on behalf of the Petitioner, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. Cushman) Are you connected with Division 
689, Amalgamated Association of Street, Electric Railway 
and Motor Coach Employees of America, AFL? A. Yes, 
sir. 

Q. In what capacity? A. I am president of that organ¬ 
ization. 

Q. And for how long have you held that position? 

10 A. For approximately 8 months now. 

Q. Will you tell us what the purpose of Division 
689 is and what it does? A. To bargain collectively for 
the employees of Capital Transit Company on matters of 
wages, hours and working conditions. 

Q. Has Division 689 had contractual relations with 
Capital Transit Company concerning certain employees of 
the company? A. Yes, it has, including its predecessor 
company, since approximately 1917. 

Trial Examiner Sachs: * * • The hearing officer 

11 proposes that the parties stipulate that on or about 
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March 14, 1951, and thereafter, petitioner made a re¬ 
quest for recognition as exclusive bargaining representa¬ 
tive of the employees involved in this proceeding, and the 
position of the company then and now is that it declines 
to recognize the union as representative of these employees 
unless and until the union is certified by the National Labor 
Relations Board. 

Mr. Jones: So stipulated. 

Mr. Cushman: So stipulated. 

Trial Examiner Sachs: Very well. 

• •••#••••• 

15 Trial Examiner Sachs: Mr. Jones, would you at 
this time undertake to state the position of the com¬ 
pany with respect to the appropriate unit problem? 

Mr. Jones: First, let me say that the company makes 
no question about the following classifications: receivers, 
stock clerks, assistant stock clerks, junior stock clerks, 
garage clerks, shop clerks and terminal guards. The com¬ 
pany’s position asto the remaining classifications is that 
none of them are appropriate to be included in Division 689 
and that many of them are supervisory. For example, we 
contend that the following classifications are supervisory, 
ought not to be included: Division supervisors, depot 
clerks, acting depot clerks, inspectors, instructors, senior 
stock clerks, supervisor of fare box maintenance, 
assistant supervisor of fare box maintenance, dispatchers, 
auxiliary dispatchers, collectors of revenue are all super¬ 
visory in nature. 

We contend that senior fare box pullers, fare box 
pullers, fare box inspectors and assistant collectors of 
revenue, although not being supervisory, are not 
appropriate to be included in the unit. 

Trial Examiner Sachs: Would you mind spelling 

16 that out a little more, Mr. Jones, with respect to the 
last group, as to the reasons why you feel they 

should not be included in the same unit with the other 
employees? 
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Mr. Jones: Our position generally on that is this: That 
all of these four groups that I have mentioned handle 
money that is turned in by the operators or in the fare 
boxes. One of the important duties of these men is to 
examine the fare boxes to make sure that there has been 
no evidence of tampering with them, to detect and report 
any evidence of tampering. Some of them, I think, in fact, 
devised means of improving the boxes to prevent any 
tampering by any unauthorized person, and for those 
reasons we think there is a conflict of loyalty which would 
make it inappropriate for those groups to be in the same 
organization as the rank and file represented by Division 
689. 

• ••••••••• 

19 Trial Examiner Sachs: * • • 

20 Now perhaps at this time it might be wise to 
follow Mr. Willauer’s suggestion and receive the 

positions of the parties as to their respective concepts of 
the composition of the bargaining unit now in existence. 

Mr. Jones: The company feels that a correct descrip¬ 
tion of the unit as now constituted would include all full¬ 
time, hourly-rated employees and part-time hourly-rated 
operators having more than 90 days’ service. 

Mr. Cushman: The union takes the position that the 
correct statement of the unit is all hourly rated employees 
of the company in the transportation, mechanical and way 
and structures departments. 

Trial Examiner Sachs: Doesn’t seem to be too much 
difference. 

Mr. Willauer: Might I have that read back? 

(Last statement of Mr. Cushman read back.) 

Mr. Willauer: Naturally, you are excluding all super¬ 
visory personnel? 

Mr. Cushman: Oh, yes, excluding all supervisors, guards 
and professional employees. 
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Mr. Jones: And probationary? 

Mr. Cushman: No, that’s where Mr. Bierwagen differs 
from you. He says the probationary are included, that the 
wage rate has historically been effected between the com¬ 
pany and the union. 

Trial Examiner Sachs: Would it be of assistance 
21 if we took this on this basis: that the statements of 
positions of the parties in this proceeding is merely 
designed to give the Board an idea of the general type of 
employees who are covered at the present time and is made 
without prejudice to the right of any of the parties in the 
negotiations or any other connection to take whatever view 
that they see fit in the presentation. 

Mr. Cushman: Yes, I think that would be wise. 

Trial Examiner Sachs: Lawyers like to do that, anyway. 
For my own information, however, and for the benefit 
of anyone who will have to go through the record, generally 
speaking the people in the unit now, are they the people 
who operate the vehicles and who keep them in good work¬ 
ing condition and who take care of the tracks and the 
physical equipment of the company? 

Mr. Jones: That is correct. 

Mr. Cushman: Yes, sir, that’s correct. 

• •••*«•••• 

26 Samuel Emmons 

27 a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified 

as follows: 

Direct Examination 

• •••*••••• 

Q. (By Mr. Jones) And, Mr. Emmons, what is your 
position with Capital Transit Company? A. I am general 
manager. 

Q. And generally speaking, what are the duties of the 
general manager? A. I am in charge of the transportation 
departments, transportation personnel department, the 
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mechanical department, the way and structures depart¬ 
ment, and I am responsible for the operation, maintenance 
of the street cars and buses. Also I am in charge of the 
maintenance and the building of structures. 

• •••*••••• 

28 Q. Mr. Emmons, there has been offered in evidence 
as Company Exhibit 3 a map generally covering 
the system operated by the Transit Company. Have you 
had marked on that map in blue circles the divisions of 
the company? A. I have. 

Q. For the benefit of the hearing officer, will you describe 
briefly what a division is and how it is constituted? A. 
Each one of these ten divisions shown on the map is an 
operating center of either street car lines or bus lines, or 
both. At these locations are housed the vehicles. There 
they are serviced and inspected. Those are the head¬ 
quarters of the operators who man those vehicles and of 
the personnel who operate each of the divisions. 

• •••*••••# 

33 Q. (By Mr. Jones) Mr. Emmons, I show you an 
organizational chart, or the skeleton organizational 
chart. It has been marked Company Exhibit 2. For the 
benefit of the hearing officer, will you trace generally the 
line of command on this chart? A. The line, of course, 
starts with the Board of Directors to the left, and then the 
president comes next, and he has his different principal 
officers and department heads. My position is shown about 
the middle of that column to the right, and it shows that 
I have under my jurisdiction, as I said, the transportation, 
way and structures, mechanical and equipment, and there 
are some other departments which I head, including trans¬ 
portation, schedules and traffic and chartered bus opera¬ 
tion. 

The second page deals with the transportation por¬ 
tion of my duties. The man next to me is the superin¬ 
tendent of transportation. He has an assistant, assistant 
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34 superintendent of transportation, who acts for him 
in his absence and is always ready to fill in in his 

place but specifically has been taking care of the super¬ 
vision, as you will notice at the top of this chart. He 
supervises the road operation and the inspectors under 
him. 

The next line across is the central dispatcher’s office, 
which shows the chief dispatcher, assistant chief dispatcher 
and the various dispatchers. 

The next group of ten shows the ten divisions, a division 
superintendent being in charge of each one, and down at 
the bottom is shown the office organization, lost and found 
and safety supervisor. 

On the third page you take one of these division blocks, 
which happens to be down near the bottom, Southeastern 
division, and expand that, showing the division super¬ 
intendent, the senior division supervisor, the depot clerks, 
fare box pullers, and then finally comes the operators, the 
bus operators working that division. 

Trial Examiner Sachs: Do you w^ant to offer this at 
this point? 

Mr. Jones: Yes. 

Trial Examiner Sachs: Are there any objections? 

Mr. Cushman: I have no objections as a document. I do 
not intend to construe that it is factually correct. 

Trial Examiner Sachs: Company Exhibit 2 is entered. 

35 (The document heretofore marked Respondent’s 
Exhibit No. 2 for identification was received in 

evidence.) 

• •••#••••* 

42 Q. Mr. Emmons, in order that the hearing officer 
will get a brief picture of the contention of the com¬ 
pany with respect to these various classifications that the 
union seeks to take into the union, I’d like to have you 
describe briefly the authority and duties of, let’s say, first 
a division supervisor. A. Division supervisor has all of. 
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the authority of the division superintendent in the absence 
of the division superintendent. The meaning of this 
authority is pretty wide. He has the authority to re¬ 
assign men, to transfer men, to revise schedules, to in¬ 
vestigate accidents, complaints, to follow up discipline 
cases. 

Q. Just to clarify one point, Mr. Emmons, the company 
has a central personnel department for hiring, does it not? 
A. It has, an employment officer. 

Q. And does the company also have in its organization 
a disciplinary section, you might say? A. Yes, it has. 

Q. So that discipline will be administered 

43 uniformly throughout the company? A. That is 
correct. 

Q. Now, going back to division supervisors, I’d like to 
ask you, do the division supervisors have authority to 
suspend men? A. Oh, yes. 

Q. And do they suspend men? A. They do. 

Q. Is that frequent, or infrequent? A. Well, I am glad 
to say it’s not too frequent, because they do not have too 
many occasions to do so, but it would be fairly frequent. 

Q. Fairly frequent. Do they have the right to assign 
men from one job to another? A. They do. 

Q. And is that a frequent occurrence? A. That’s fairly 
frequent. 

Q. Do they have any authority and do they on occasions 
reward men in the sense of commendations and things of 
that kind? A. They do. 

Q. And do those commendations go on the man’s record? 
A. Yes, they do. 

Q. Do they have the authority and responsibility to 
direct other employees? A. They do. 

Q. What authority, if any, do they have to adjust 

44 their grievances? A. In that case I’d say it would 
be when they are acting for the superintendent. The 

superintendent is the man that usually discusses 
grievances. 
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Q. The lowest rung in the ladder of a grievance -would 
be with the division superintendent? A. Yes. 

Q. And do these supervisors have the authority to 
effectively recommend the matters that we have been talk¬ 
ing about, that is, promotions, suspensions, discipline and 
things of that kind? A. They do. 

Q. And do they exercise that authority? A. They do. 

• ••••••••• 

45 Q. (By Mr. Jones) Does the company, Mr. 
Emmons, issue a manual of rules? A. Yes. 

Q. Is this manual of rules given to each employee of the 
company? A. It is. 

Mr. Jones: I ask that this manual be offered in evidence 
as Company Exhibit 6. 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 6 for identification.) 

Trial Examiner Sachs: Are there any objections? 

Mr. Jones: That is, to each employee of the transporta¬ 
tion department. 

Mr. Cushman: I -was just going to ask that this be 
qualified, each employee of the transportation department, 
each operator, I think that’s what you mean. 

Mr. Jones: Yes. 

Trial Examiner Sachs: There being no objection, Com¬ 
pany Exhibit 6 is admitted. 

(The document heretofore marked Respondent’s Ex¬ 
hibit No. 6 for identification was received in evidence.) 

Q. (By Mr. Jones) Now, is it the duty of your 

46 division supervisors to enforce the rules set forth 
in this manual? A. Yes. 

Q. And to take steps, in case they are violated, to correct 
the violations? A. That is right. 

Q. Now, can you give us, Mr. Emmons, briefly, some of 
the duties and some of the things that a division super¬ 
visor would do which in your opinion indicate that he is 
exercising his independent judgment, that he is directing 
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men or re-assigning men, things of that kind? A. One of 
the things that the division supervisor would have to do 
and does do latently is to make up his mind what service 
will not he operated when he is deficient in men to operate 
all of his service and he has to assign men from one line, 
maybe, to another. He will have to make modifications 
then to the schedules that they are operating on. 

Q. Mr. Emmons, if I may interrupt there for just a 
moment, under your agreement with Division 689, men pick 
their runs by seniority, do they not? A. They do. 

Q. In other words, a man, when a schedule is put up to 
pick, he will pick a run, let’s say, that goes over a certain 
line, and it starts at a certain time in the morning and 
finishes at a certain time in the evening. It might be a 
straight run or swing run, or various things of that 
47 kind, correct? A. That’s correct. 

Trial Examiner Sachs: Are you referring to your 
fixed-schedule run? 

Mr. Jones: Yes, round-trip, fixed-schedule runs. 

Q. (By Mr. Jones) What you were telling us about a 
division superintendent, let’s say that Operator X has a 
run that goes over a certain line. The division supervisor 
does, on occasions, take him off of that line and put him 
on another line? A. That’s right. 

Q. That’s what you meant when you said “transfer a 
man from one run to another”? A. That’s it. 

Q. Go ahead now. A. He may have to make consider¬ 
able changes to the remaining schedules of the remaining 
vehicles in order to avoid gaps, deficiencies in the line. 

Q. And when he makes those changes in other vehicles, 
that affects the work of those men who are manning those 
vehicles? A. That’s right. He is working on the railway 
line. He may make considerable changes to the operation 
of the cars, passenger division, due to cars becoming late, 
service becoming blocked, and he may have to switch 
around cars from one schedule to another, may have to 
change the reliefs that the men make for each other for 
meals, change relief points. 
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Q. In that connection, certain reliefs are made at 

48 a barn or garage, and other reliefs are made at 
points out on the streets! A. They are made at 

various points, yes. We expect these division supervisors 
to do anything that is necessary to maintain the service to 
the public, maintain the best service that they can under 
all conditions. 

Trial Examiner Sachs: Do they remain at the division, 
for the most part? 

The Witness: Division supervisors work at the divisions 
for the most part. That’s not always true. They may 
leave a division and go to the trouble that is near by. 

Q. (By Mr. Jones) Now, what do they do with reference 
to the men, for example? Suppose there was a case of 
insubordination of a man. What would the division super¬ 
visor do with respect to that? A. He would take them 
off. 

Q. That is, suspend him? A. Suspend him from the 
car. 

Q. And the matter would then be where, reported to the 
personnel office? A. Make a report to the transportation 
personnel office. 

Q. Does the division supervisor have the right to remove 
a man from his vehicle if he thinks its’s necessary? A. 
Yes. 

Q. And do occasions arise when they exercise that 
authority? A. That’s right. 

49 Q. Now, Mr. Emmons, this morning Mr. Cushman 
amended the petition filed here to eliminate the 

classification of senior division supervisor. What is the 
distinction, if any, between the work and the authority and 
the duties of a senior division supervisor and a division 
supervisor? A. There is no difference. 

Q. I notice in looking over Company Exhibit 5, I believe 
it was, the sheets of the various divisions, some divisions 
would have a division supervisor, some would have a. 
senior division supervisor, some would have a senior 
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division supervisor and a division supervisor. What is the 
reason for that? Would it be because they operate maybe 
rail and bus, some are larger than others, or generally 
what is the reason for that that? A. Well, there might be 
many reasons. I think perhaps the main reason is that 
the senior division supervisor is a man who is about to step 
out next in line of promotion. 

Q. By the way, while we are on that, what is the 
difference in pay between a senior division supervisor and 
division supervisor per month? A. It’s very small. It’s 
$5.00 per month, I believe. 

Q. In order that we may get this in the record at this 
time, Mr. Emmons, I believe that we have eight senior 
division supervisors? A. There are now nine. 

50 Q. And how many division supervisors? A. I be¬ 
lieve it’s 14. 

• ••••••••• 

56 Trial Examiner Sachs: Is there a personnel office 
as such not under your direct supervision? 

The Witness: I beg your pardon? 

Trial Examiner Sachs: Is there a personnel office as 
such? 

The Witness: Yes, there is. There is a personnel de¬ 
partment under Mr. Butler, and there is a transportation 
personnel under me. 

Trial Examiner Sachs: What did they do, overlook Mr. 
Butler in preparing this? 

The Witness: The employment is in Mr. Butler’s per¬ 
sonnel department for the entire company, including trans¬ 
portation department. 

• ••••••••« 

59 James Holland Boyles 

a witness called by and on behalf of the Petitioner, being 
first duly sworn, was examined and testified as follows: 
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Direct Examination 

• ••••••••• 

Q. (By Mr. Cushman) Are you employed by the Capital 
Transit Company? A. Yes, sir. 

Q. When were you first employed by the Transit Com¬ 
pany? A. February 18, 1930. 

Q. In what capacities have you worked for the company? 
A. Well, as bus operator, utility inspector and dispatcher 
and finally as a permanent inspector. 

Q. You started off with the company as a bus operator? 
As an operator or bus driver? A. Yes, sir. 

60 Q. When did you become an inspector? A. As 
well as I remember, it was in ’36. 

Q. And have you been an inspector since that time? A. 
Yes, sir. 

Q. What division do you work out of? A. We all in¬ 
spectors work out of the main office with a small field office 
upstairs in Central Division, Georgia Avenue and V Street. 
Come under the head of transportation. 

Q. Do you have a special assignment, place at which you 
work? A. Yes, sir. 

Q. Where is that? A. Well, I have to report at Central 
Division in the morning and then go from there to Con¬ 
necticut and Nebraska Avenue where I start work. 

Q. Is that a bus transfer point? A. Yes, sir, bus trans¬ 
fer at that point. Cut back. 

Trial Examiner Sachs: What do you mean by “cut 
back”? 

The Witness: We have a lot of buses, in order to make 
two trips during the rush hour, start off short of the 
farthermost destination of that particular route, which 
happens to be, in this instance, Alaska Avenue. They 
haul down in the morning and deadhead back to me, and 
in order to make two trips in the general direction which 
the public wants to go. 

Trial Examiner Sachs: What happens to the passengers? 
Do they transfer to another bus? 
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The Witness: The ones that catch that particular 

61 bus, unless they want to transfer to an M-4 bus, yes, 
sir. They transfer at the last point at the end of the 

line, Fessenden Street, in order to go to Chevy Chase 
Circle. 

Q. (By Mr. Cushman) Will you tell us what you do after 
you get to w’ork in the morning? A. Yes, sir. I am sup¬ 
posed to see, first of all, that all this stuff is out there that 
we can possibly get out there in place and in line, all the 
vehicles. Supposed to take care of the public as far as 
trying to get them on the equipment to get them down¬ 
town, take care of any trouble that should happen, replace 
any bus that would happen to break down. 

Q. Well, you say replace a bus. Let’s assume that you 
have a breakdown or a breakdown is reported to you. How 
do you learn about it in the first place? A. Well, through 
the operator in the first place, if he is around my corner. 
If it isn’t, I know that particular block is out, and I have 
to wait until he arrives before I know what happened. 

Q. Well, it’s a break in the line? A. Then I have to 
move the equipment up in order to break down the space 
in the service. 

Q. Who tells you about a breakdown of a bus if the 
operator is close? What does he do, walk back and tell 
you? A. Oh, yes, if he is close he comes immediately to 
me. If he is closest to a telephone, he is supposed 

62 to go there, notify our nerve center or the dis¬ 
patcher’s office immediately, and they, of course, 

notify the different divisions involved, and they send the 
equipment out. The buses are sent from three divisions 
in the morning, rush hour. 

Q. If the operator breaks down at a point some distance 
away from where you are stationed, he calls in to the 
central dispatcher? A. Immediately, yes, sir, for replace¬ 
ment. 

Q. Will the central dispatcher then call you? A. No, 
sir, he notifies the division. 
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Q. And will the division head notify you? A. No, sir, as 
a general rule they send the bus immediately down there, 
see. 

Q. In that event, then, of a breakdown, that is cleared 
through the central dispatcher’s office? A. The break¬ 
down itself, but the breakdown in the line is taken care of 
by me. We operate on a block system, and if a proper 
block isn’t there, then I move the man up in order to break 
the headway in half in order to keep such a gap out. 

Q. In order that that may be clear for the record, when 
you say you will move a man up, what do you do? A. We 
move—if a man is supposed to leave at 7:42 and he doesn’t 
get there, the next bus leaves at 7:45i4, or 7:45, then I 
divide the space between the last bqs that left and the 
7:45 bus by moving the next man up. 

63 Q. When you say you move him up, what do you 
tell him to do, leave early? A. That’s right, yes, sir. 

Q. What else do you do in connection with your work? 
A. You mean where else do I work, or what else? 

Q. Well, you report in the morning and you go up to 
Connecticut and Nebraska. You have told us, as I under¬ 
stand it, that in the event of a breakdown of a bus or break 
in the line you take steps to see that the equipment is there 
to fill that gap? A. Yes, sir. 

Q. What else do you do ? What are your other duties, if 
any, at Connecticut and Nebraska? A. Well, it’s to see 
that the passengers transferring get the proper bus that 
they want as early as possible to do so from the inter¬ 
secting lines, namely, what we know as Pinehurst line, and 
check all buses for proper operation of schedule according 
to the schedule department. 

Q. While you are at that point do you check to see 
whether the busses pass at the proper time point of the 
schedule? A. Yes, sir. 

Q. What if you find they are running late? What do 
you do? A. Well, if they are running too late, then they 
have to be cut a little short of their farthermost destina- 
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tion in order to get them back in proper place in line as 
soon as possible. 

Q. Would you in such a situation tell the operator 

64 that he had better pull off or stop at such and such 
a point and go to the terminal stop from there? A. 

Yes, sir. 

Q. Or go all the way in without picking up any more 
passengers? A. We have what we call running time, and 
we have various points along the line that is called running 
time points. You figure out how late he is and what is 
the nearest running time point he can get to in order to get 
back on schedule. 

Q. Do you have any other duties which you perform at 
this particular point? A. Nothing other than to take care 
of the company’s business, as -well as look out for the 
public to the best of my ability. 

Q. Do you have anything to do with violations of rules 
by operators? A. Oh, yes, sir, that is part of our work. 

Q. What do you have to do in that connection? A. Well, 
if it’s a minor thing, the first thing I do is to talk to the 
man about it, because you can get better cooperation that 
w’ay. Nine times out of ten you can stop it right there. 
Howrever, if there is a repetition, you have to make out a 
violation slip and send it in to superintendent of personnel. 
Q. You say you make out a violation slip? A. Yes. 

Q. If a man is running persistently late, for 

65 example, is that a violation of rules ? A. It remains 
for our judgment, more or less, because we are 

familiar with the person, we can tell just about whether 
or not it’s impossible for him to do any better, and there 
are some fellows that are just naturally slower than others. 
But our main trouble is to having them a little too good, 
running ahead of time. 

Q. Running ahead of time is a more serious matter than 
running late, is that correct? A. Yes, sir. 

Q. Now% if a man persistently runs ahead of time, do 
you make out a violation slip? A. Yes, sir. 
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Q. What do you put down on such a slip! A. Well, I 
say this operator arrived at this point approximately two 
minutes ahead of time, two minutes ahead of schedule, and 
checked watches with him and checked my watch and put 
the time down there he was due at this particular point, 
actual time he arrived, and send it in to superintendent 
of personnel. He takes care of it. 

Q. Do you make any recommendation in connection with 
that particular matter? A. No, sir. 

Q. As I understand it, then, you report what happens? 
A. Yes, sir. *! * ^ 

Q. You send that slip in to whom, the superintendent 
of transportation, or the superintendent of per- 
66 sonnel? A. We actually turn it in to our office; as 
I just told you, that’s Central Division upstairs, 
directly to Mr. Johnson. 

Q. So far as you personally are concerned, you turn 
it in? A. To our little office upstairs, Central Division, 
Georgia Avenue and Y Street. 

Q. Who is Mr. Johnson? A. Mr. Johnson is now our 
what we call office man. He took Mr. Lustig’s place. 

Q. Do you have any duties in connection with accidents? 
A. With accidents? 

Q. Yes. A. Well, it’s very seldom, because it’s very 
seldom that they ever happen right at my particular point. 
We have scout car men with two-way radio, you know, 
that generally answer those calls and make out the report. 
However, if one happens where we are, we are supposed 
to make them out ourselves, of course, do what’s necessary 
to clear it up. 

Q. You don’t have anything to do with the hiring or dis¬ 
charging of operators? A. No, sir. 

Q. Nor do you recommend hiring or discharging, is that 
correct? A. Well, now, do you say do I recommend hiring? 
I have sent lots of men down to the office to obtain em¬ 
ployment, but I didn’t have anything to do with employing 
them. 
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67 Q. Do you adjust grievances? A. No, sir. 

Q. Do you have anything to do with the promotion 
of men? A. No, sir. 

Q. How are you paid? A. Semi-monthly, every second 
Thursday. 

Q. How much are you paid? A. 173.50 every two weeks. 

Q. And do you ever have occasion to work overtime? 
A. Yes, I have had in the past, yes, sir. 

Q. And what happens when you work overtime? A. 
Well, we just work, that’s all. 

Q. Do you get compensatory time off in the event you 
work overtime? A. Well, we do when we ask for it, but 
it’s very seldom that we actually pin it down to the exact 
amount of time that we put in. 

Q. Have you ever suspended an operator? A. No, sir, 
I have never suspended one. I had to take one off once. 

Q. Will you tell us what the situation was then? A. Yes, 
sir, I received a telephone call, and one of the operators 
was coming up Connecticut Avenue in an intoxicated 
condition. 

Q. From whom? A. From my superior officer. 

68 And at the time I think it was Mr. Boyd, I think, 
had called. 

Mr. Boyd: Could be. I wouldn’t swear it wasn’t. 

The Witness: I wouldn’t swear it was, either. But, in¬ 
cidentally, it was above me, and told me to go immediately 
down Connecticut Avenue and relieve this man; in other 
words, take the bus myself, which I did. I caught the man 
at Connecticut and Albemarle, took the bus and drove it to 
Chevy Chase Circle myself, kept him on the bus with me 
until we got up there, and when we got up there, a scout 
car, one of the cruisers—one of the cop cruisers—met us 
at Chevy Chase Circle, had an operator there to take the 
bus over, and I come with the inspector—with the operator 
down to Dr. Hunter’s office in the scout car for an exami¬ 
nation, and it was found that he was under the influence 
of whiskey, and he was discharged. 
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Q. Did you make any recommendation in that connec¬ 
tion? A. No, sir, it wasn’t up to me to do that. 

Q. You acted under the direction of the superintendent? 
A. Boss, yes, sir. However, if we were to see that our¬ 
selves, we are suposed to do it ourselves in that particular 
instance anytime, anywhere, if we see or even smell any 
kind of whiskey or spirits on any operator’s breath, we 
are supposed, in the interest of the public and the com¬ 
pany, to take him off immediately. 

Q. Do you have any instruction to that effect? A. 

69 Yes, sir. 

Q. Do you have any other instructions which re¬ 
late to the removing of a man from a bus? A. No, sir. 
If there is, I don’t understand them. I don’t understand 
that we have any authority. I haven’t seen any authority 
that we have authority to take any man off for anything 
other than drinking. 

Q. Is that the only situation which has been communi¬ 
cated to you? A. Yes. 

**•••••••• 

Cross Examination 

Q. (By Mr. Jones) Mr. Boyles, you usually are sta¬ 
tioned, I think you told us, at Connecticut Avenue and 
Nebraska? A. Yes, sir. 

Q. And the two lines that come to you there are the 
Connecticut Avenue line and the Pinehurst line, is that 
true? A. Yes, sir. 

Q. Your running time on your Pinehurst line is very 
much greater—I don’t mean running time, I mean your 
frequency is very much greater on Connecticut Avenue 
than it is on Pinehurst? A. Yes, sir. 

Q. In other w r ords, you have a very frequent schedule 
on Connecticut Avenue and a rather infrequent schedule 
on the Pinehurst line? A. Yes. 

70 Q. What, let’s say about midday, is your fre¬ 
quency or headway on your Pinehurst line? A. 

Every half hour at that time. 
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Q. Every half hour? A. Yes, sir, but I am not there at 
midday. 

Q. When are you there? A. I am there from seven in 
the morning until nine o’clock in the morning, during the 
rush hour. 

Q. Let’s suppose that about 8:30, what’s your headway 
on Pinehurst? A. 8:30? 

Q. Yes, around that? A. It’s about nine minutes. 

Q. Well, suppose you were there and the Pinehurst bus 
didn’t come to you for about 15 minutes. What would 
you do? A. Well, in a case of that kind most of our men 
will always tell me whether the bus is broke down or not, 
and if the bus is broke down, say, at Pinehurst, I can take 
one of my Connecticut Avenue buses and send him to 
Pinehurst in order to accommodate those people. 

Q. If you didn’t have any report but there was some un¬ 
accountable reason, but you didn’t know’ what the cause 
was w’hy a Pinehurst bus didn’t come, you would have 
authority to take a bus off the Connecticut Avenue line 
and feed into Pinehurst line so that you’d get 
71 service out there? A. Yes, sir. 

Q. Now, one of your duties is to enforce the rules 
of the company as laid dowm in the manual of rules, isn’t 
it? A. Definitely, yes. 

Q. And you have a copy of that rule book? A. Yes. 

Q. And are familiar with it? A. Fairly so, yes, sir. 

Q. And all the operators have copies of the rule book 
and are supposed to be familiar with it? A. Yes, sir. 

Q. Do you ever have occasion w’here an operator may 
get into controversy, let’s say, with a passenger over fare 
or transfer, or something of that kind? A. I have had, 
yes, sir. 

Q. And in that case the operator calls you, does he not? 
A. Yes, sir. 

Q. And you go over there and you tell him w’hat to do, 
don’t you, that is, whether to accept the transfer or to 
make the passenger pay? A. I generally try to quote it 
if I can, yes, sir. 
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Q. In other words, you make the decision as to whether 
you are going to let this person ride without an additional 
fare, or whether you are going to accept his trans- 

72 fer for whatever the situation might be? A. Yes, 
I do. 

Q. Now, this time that you told us about taking the man 
off the car, you had gotten a report from Mr. Boyd or 
someone else that the man that came up Connecticut Ave¬ 
nue was intoxicated? A. Yes, sir. 

Q. Of course, to see that the public was safely carried 
you immediately took that man off under orders? A. 
Yes, sir. 

Q. Let’s suppose a bus came to you at that point at 8 
o’clock in the morning and you saw that the man was 
drunk, you hadn’t heard anything about that—or had 
been drinking. What would you do? A. I’d take him off. 

Q. You’d take him off? A. Yes, sirree. 

Q. What would you do? A. Take him to the doctor. 

Q. Take him to the doctor? A. Dr. Hunter. 

Q. And put someone on his run? A. If I could. 

Q. Put another bus in there? A. Yes. 

Q. Let me ask you this situation. Do you work 

73 at night at all? A. I have, yes, sir. 

Q. Now, one of the rules of the company is that 
an operator must have his glare curtain pulled down. Is 
that true? A. Yes, sir. 

Q. Suppose an operator pulled up at night and he had 
his glare curtain up, and suppose you told him to put it 
down, and he said to you, “Well, I will run this bus the 
way I want to. You tend to your business and I will tend 
to mine.” What would you do? A. In the past I have 
never had authority to write a man up for that. In other 
words, we never had authority to pull him off because he 
said that statement. 

Q. Would you think it’s safe to operate with a glare cur¬ 
tain up? A. No, sir, I would pull it down myself. 

Q. I see. A. Yes, sir. 
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Q. Now, you spoke of these instances in order to co¬ 
operate with the men if you found a man violating a rule 
you’d warn him about it, would you not? A. Yes, sir. 

Q. And then suppose a week or two later you saw this 
man violating the same rule. A. Yes. 

Q. Then you’d write him up, wouldn’t you? A. 

74 Yes, sir. 

Q. Send in a report? A. Yes, sir. 

Q. And in that report you would say, would you not, “I 
warned this operator about this same occurrence back a 
week or so ago”, whatever it was? A. Yes, sir. 

Q. Now, in cases of tie-ups on your line, maybe caused 
by a pull plow or fire or wrecks, or anything of that kind, 
do you use your judgment as to how you will reroute cars 
or reroute buses to get service going? A. Yes, sir. 

Q. And that’s entirely within your own judgment as to 
how you are going to do it? A. Yes, sir. 

Q. And you tell me where to go, even though you may 
have to take them off of a run they may have picked and 
send them out? A. Oh, yes, you have to do that in a case 
of that kind. Our jol> is to keep it rolling, and these two 
gentlemen here will see that you do it, too. (Indicating 
Musson and Boyd.) 

Q. Have you ever had occasion, when you find an oper¬ 
ator who has handled himself in a very commendable way 
in a certain situation, to write a commendation? A. I 
can’t recall having written one, but I certainly have com¬ 
mended them to the boss, if I think they have done 
a job. 

75 Q. Do those commendations get on the record? 
A. I leave it up to them, but I imagine they do, be¬ 
cause they don’t overlook anything, either good or bad, I 
assure you. 

Q. In the case of tie-ups that are brought about, for 
example, by fires or something of that kind, you deal then 
with police and fire departments, don’t you? A. Yes, sir, 
as a general rule, if the bus is in the downtown area it no 
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sooner happens before Mr. Musson, Mr. Boyd or some of 
the prowl car men—you know, some of the guys in the 
scout cars—have gotten it over the radio, and they are 
there with us. Of course they come. Of course, I try to 
cooperate and do what they want me to do. 

Q. In case they are not there, you handle the situation? 
A. Yes, sir. 

Q. Now, you wear a distinctive uniform, do you not? A. 
A blue serge suit, black shoes and the company cap. 

Q. And the cap has the word “Inspector” on it? A. 
Yes, sir. 

Q. You tell us you are generally familiar with this 
rule book. Now, that rule book has a general provision 
in it—I won’t attempt to quote the exact rule—that any 
operator, when something happens, shall report to the first 
supervising official he sees? A. Yes, sir. 

Q. That’s the gist of it, isn’t it? A. Yes, sir. 

76 Q. These operators often report to you about 
these things that happen as soon as they come to 
you? A. Oh, yes, yes, sir. 

Q. Can you give us an example of one or two things' 
they report to you? A. Well, if they have a minor acci¬ 
dent, sometimes they will come up and possibly will be a 
few minutes late and I have already filled in. I will say, 
“What happened to you?” and he says, “Well, I had a 
little trouble out here, scraped a fellow’s fender”, or 
“they scraped the side of my bus.” 

So I immediately ask them if anyone was hurt, possibly 
damage. If I find out what happened and it wasn’t 
serious, it’s all right to keep that bus in service. So I put 
him immediately back on service, give him a place in the 
line. 

Q. Suppose a bus came to you that was very late. You 
would use your judgment as to changing his schedule to 
try to get him back on service? A. Yes, sir. 

Q. Have him cut back? A. Yes, sir. 

Q. Or you might do that same thing with a relief that 
was being made on the street, would you not? A. Yes, sir. 
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Q. In other words, if a man was going to relieve 

77 an individual, let’s say over here at 13th and E 
Street, you might send in a call to have a scout car 

pick up those relief men and take them to the barn and 
have them relieved there? A. Yes, sir. 

Q. So you could direct those men that have been sent— 
these relief men—to go there? A. Yes, sir. 

Q. And that all comes within your authority and duties? 
A. Oh, yes. 

Q. When you were put on the inspectors’ roll I imagine 
you had a talk with Mr. Musson, didn’t you? A. No, sir, 
at the time I wras put on I had a talk with Mr. Dan 
Schmidt. 

Q. He superceded Mr. Musson? A. He was before Mr. 
Boyd. 

Q. I see. I remember Mr. Schmidt. Mr. Boyles, I know 
it’s a little difficult sometimes to remember all of these 
things, but can you think back over the last, oh, few months 
or six months and see if you can remember any of the 
incidents where an operator came up to you and told you 
about something that happened on his run and asked you, 
“What shall I do now’?” Can you think of any incident 
of that kind? A. Well, I had one of those only yesterday 
afternoon. 

Q. Well, tell us about that. A. Well, the operator 

78 on S-71 block came down to me at 23rd and Consti¬ 
tution Avenue. I finish up the day’s work down in 

the park on the Avenue. He came dowm there—you know, 
comparatively new man. I pulled him in to the curb and 
shook my head. I said, “You don’t belong dowm here.” 
He said, “Where do I belong?” I said, “You belong on 
21st and Virginia Avenue.” 

He said, “How in the devil am I going to get there?” 
I said, “You are going dowm around this horseshoe, up 
Deacon Drive, up to E, and so on, until you get to 21st 
and Virginia.” 

He said, “I don’t know how to do that.” I said, “Let’s 
get you a paper and pencil and w T rite directions.” So he 
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got a paper and pencil, so I told him, go around this cor¬ 
ner, and so forth, back around to 21st and Virginia Ave¬ 
nue, goes on back through C Street, up 23rd the way he 
should go. 

Q. You got him back on his run? A. Yes, sir. 

Q. Now, can you think of other things of that nature, 
or not necessarily of that nature, where operators come 
to you and report a condition and say, “Here’s what’s 
happened. What must I do?” A. I can’t recall any spe¬ 
cific incident, but I have had it happen quite frequently 
over a period of years. 

Q. And when you tell them what to do, they are sup¬ 
posed to do it? A. Yes, sir, they are. 

Q. You have the authority to tell them w-hat to do? 
79 A. Yes, sir, that’s part of the inspector’s duty. 

Q. (By Mr. Willauer) You said, did you not, that 
you change a man over from Pinehurst to Connecticut 
Avenue line? A. In the wintertime, especially when the 
weather is very bad, you know, occasionally a man will get 
stuck or something, and the fellow- coming up the other 
way that made it w-ill tell me, “There is a bus setting 
across Frazier Street over there can’t make it,” and he 
will possibly get his block number for me, of course, which 
is a big help, and I will know exactly which one is out. 
And I will take a bus off Connecticut Avenue line to send 
over there and get those people and bring them back in 
order to keep them from having to wait a greater length 
of time to get to work. 

Q. That bus operator that you send there to fill in, how- 
about it, is he a fellow- that’s running a regular run that’s 
been picked by him? A. Well, sometimes that’s the case, 
sometimes it’s some extra man working what’s called a 
“tripper.” That’s only a part of his day’s work, possibly 
w-orks in the morning and goes back in the afternoon and 
finishes up. But it doesn’t make any difference to me who 
he is. It’s the public w-e are thinking about and the 
service w-e are thinking about, and w-e have got to get him 
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in there. And if we don’t, that little badge comes off your 
cap in a little while. They just don’t leave it there. These 
fellows are on the job. (Indicating Musson and 
Boyd.) 

80 Q. So when a regular operator comes along on a 
picked run and you need him to fill in on another 

line, you just order him into that fill-in job? A. Yes, sir. 
You have to, and I tell him to make a notation of that on 
his manifest so if anyone sees him off his regular route, 
he will know exactly what happened. 

Q. (By Mr. Jones) One or two other questions. You have 
occasion sometimes to switch operators, take them off one 
bus and put them on another, have you not? A. It’s very 
seldom a case you do that, unless you happen to be in a 
place like Rock Creek loop or something up in that area. 
Calvert Bridge. 

Q. That’s what I was thinking about. A. If a 90 gets off 
schedule and a 92 comes in, you tell the man to get off that, 
get on another bus, change his block number in order to 
change the line, because they come from two different di¬ 
rections, and they both end up there. 

Q. In other words, you could take a man off the rear car 
and say, “You move up to the front car and take the car 
on off? A. Yes, have to do that. 

Q. A bus sometimes comes to you and an operator might 
say, “I am having a little trouble with this motor,” or 
something of that kind? A. Yes, sir. 

Q. You make the decision as to whether or not you 

81 will keep that bus in service or order a new bus in ? 
A. Yes, as a general rule I find it a good policy to 

take his word for it, even though in my own mind it’s pos¬ 
sibly unjustified. 

Q. Do you test it in any way? A. Oh, yes, yes sirree. 

Q. You get on and test it? A. Yes, I did it the other day 
on 23rd and Constitution Avenue. The boy came to me and 
said, “I can’t drive this bus anymore.” I said, “What’s 
the matter?” He says, “Bad brakes.” In the meantime I 
had a bus parked in front of him, and when he blew the 
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horn for me to come back to him, I said, “You can’t drive 
it?” He said, “No, I can’t drive it.” I said, “Let me try 
those brakes.” He said, “All right, you can try them if 
you want to, but they are no good.” 

He had told me once or twice before and I tried them and 
found the brakes were just a little soft, they had plenty of 
braking power. I hopped up, and that happened to be a 
twin, you know. I started that thing up, put it in gear, and 
I was getting pretty close to the back of the other bus, and 
I stepped on the brakes, and I didn’t have any. And I said, 
“Yes, your are right, you need another bus.” I thought I 
was going to hit the bus in the rear. So in a case of that 
kind we have to go immediately to get a replacement. 

Q. (By Mr. Willauer) What did you do then, when 

82 you found that situation? A. Well, I had to change 
the man immediately behind from a 16th and Shep¬ 
herd to a Georgia and Alaska Avenue bus in order to fill in. 
Georgia and Alaska Avenue is beyond Shepherd. 

Q. Is this a different line, or the same one? A. No, it’s a 
different line, but a continuation of that line. In other 
words, he was operating an S-l straight and took an S-l 
cut in order to make his destination. 

Q. What did you do with the bus you replaced? A. Im¬ 
mediately called for a new bus and let it set there. 

Q. Where do you call- A. The dispatcher. 

Q. What did you say to him? A. Told him we had a bus 
there with no brakes and had to be replaced immediately. 

Q. Did you tell him where to replace it? A. Oh, yes, had 
to tell him. We can’t send a man away with no brakes at 
all. 

Q. Where did you have to arrange for the new bus? A. 
We had to telephone up at the main building on Constitu¬ 
tion Avenue. 

Q. Your replaced bus, did it come to the spot where you 
had found the brakes were no good, or did you tell him to 
replace somewhere else on the line? A. No, at the building 
at 20th and Constitution Avenue. 

83 Q. (By Mr. Jones) In case of an accident, a rather 
serious accident, let’s say, and the police are holding 


110 


the bus or the street car involved, you ultimately arrange 
for them to let the operator go and to release the vehicle? 
A. Yes, sir. 

*••••••••* 

Trial Examiner Sachs: Mr. Boyles, in that case where 
you mentioned you took a bus off of one line and put it 
on another, did you check with anybody? 

The Witness: No, sir. 

Trial Examiner Sachs: You did that on your own? 

The Witness: That’s understood that we are supposed 
to do that in order to maintain the proper headway—not 
in my particular instance, but in all cases involving an 
inspector. 

Trial Examiner Sachs: In the case you mentioned where 
you learned a bus was out of service and you had to 
advance the departure time, is there some rule-of-thumb 
or standing instruction on that as to when to let that other 
bus go ahead of its scheduled departure time? 

The Witness: Well, yes, that’s only when the occasion 
arises I just told you about; when we have a bus 
84 out, there is a duty to keep that headway down to 
a minimum as near as we can. That is, rather than 
to let that particular bus stay out, the man behind him 
would carry maybe 7 minutes’ street. We divide it up 
so the man behind the man leaving ahead of him would 
carry the same amount of space, if possible. 

Trial Examiner Sachs: In other words, you divide the 
normal amount of head in half and send that bus out that 
much sooner? 

The Witness: Yes, sir. 

Trial Examiner Sachs: Is there any variation on that, 
or is that pretty much of a standard? 

The Witness: No, sir, that’s pretty much of a standard. 

Trial Examiner Sachs: Now, in the situation where you 
have to get a bus to turn back before it reaches its desti¬ 
nation on that trip, is there any standing instruction on 
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that, or do you use your own judgment as to when that 
turns back? 

The Witness: Yes, sir. For instance, if a man comes 
up to me on let’s say his 8 o’clock trip, he is 12 minutes 
late, he is supposed to be relieved on his next trip for his 
lunch trip, or things of that nature, where it would be 
impossible for me to contact the man to relieve him, to 
know this man is going to be late, or something, in order 
to keep the system on schedule, you just cut this man back 
so he will be back in his proper place to make his proper 
relief on his next trip. 

Trial Examiner Sachs: Is your uniform different 
85 from that of the operators? 

The Witness: Inasmuch as we don’t have the 
buttons on our coat, and trousers. We have straight blue 
uniforms and the company buttons on our cap, and, of 
course, the inspector’s badge. 

Trial Examiner Sachs: What do the operators call you? 

The Witness: What do they call me ? Jimmie. 

Trial Examiner Sachs: I don’t mean when they are mad. 
They don’t call you “Mr. Boyles”? 

The Witness: No, sir. 

Trial Examiner Sachs: Has any supervisor of yours 
ever asked your opinion as to what to do when a discharge 
or some disciplinary action is contemplated concerning an 
operator? 

The Witness: Not to my knowledge, they never have, 
no, sir. 

Trial Examiner Sachs: That has never happened. 

• •••*••••* 

Redirect Examination 

Q. (By Mr. Cushman) I understood you to say that you 
were familiar with this manual of rules, generally speak¬ 
ing. A. I think so, yes. 

Q. Are you familiar with Section 9, having to do with 
discipline, of the rule book. Section 9(b), 'which reads— 

A. Who is to administer— 
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86 Q. —discipline. A. Yes, sir. 

Q. That states, does it not, that discipline is to be 
administered by Division Superintendents and Superin¬ 
tendent of Transportation Personnel? A. Yes. 

Trial Examiner Sachs: Would someone like to hand the 
witness a copy, unless you have any objections, Mr. Jones? 

Q. (By Mr. Cushman) You have Section 9 (b), on page 
7, before you? A. Yes, sir. 

Q. That’s the rule that you follow with reference to dis¬ 
cipline, isn’t that correct? A. Yes, sir. 

Q. Now, these situations which you have to deal with, 
such as the filling in of gaps in the line, speeding up when 
people are running late, and the like, have you been in¬ 
structed to conduct these matters in the way in which you 
do? A. Yes, sir. 

Q. Who instructed you? A. I think the gentlemen sit¬ 
ting right back over there, the first man to instruct me, Mr. 
Burgess, superintendent of the Southeastern Division. 

Q. When you were about to become an inspector, 

87 were you given some training? A. Oh, yes, I had 
been on the street in the capacity, as I said before, 

of a utility inspector and dispatcher for a little over 12 
months before they finally decided they’d give it to me 
permanent. 

Q. And this rule-of-thumb you are talking about, such as 
dividing up the headway, when a bus is late, were you in¬ 
structed to use that as a general approach? A. Yes. 

Q. By whom? A. I think, as I said before, by Mr. 
Burgess. 

Q. And substantially all of the situations you have to 
meet you have been instructed beforehand as to how to 
meet them? A. Oh, yes. 

Q. Those general instructions were received from Mr. 
Burgess? A. Yes. 

Q. And when you meet a situation which‘you haven’t 
encountered before, do you attempt to get in touch with 
the central dispatching office? A. Mr. Musson or Mr. 
Boyd, yes, sir. 
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Q. So that in general, the situations with which you have 
to deal are situations concerning which you have known 
instructions, isn’t that true? A. Yes, sir. 

Q. In the unknown situations you get in touch 

88 with the superintendent? A. Yes, sir. 

Mr. Cushman: I think that’s all. 

Recross Examination 

Q. (By Mr. Jones) I’d like to ask—let’s follow that a 
little further. Where you have got a headway, let’s say, 
of three minutes and you find that it extended to six, you 
would naturally space a bus in there, or vehicle in, to try 
to get back into a normal headway, wouldn’t you? A. 
Yes, sir. 

Q. And you have been told that that would be the normal 
thing to do? A. Yes, sir. 

Q. Have you ever worked, for example, at 7th and 
Pennsylvania Avenue? A. Yes. 

Q. Many lines come in there, don’t they? A. Yes, sir. 

Q. You have many things to do. You might have to send 
vehicles from one line out to another, re-route vehicles? A. 
Yes. 

Q. And you use your own judgment about that, don’t 
you? A. Yes, sir. 

Q. And when a situation arises that is something that 
doesn’t happen every day but has got to be given immediate 
attention, you use your own judgment and handle it, 

89 you don’t have time to call Mr. Musson, do you 
handle it? A. Oh, yes. 

Q. Handle it right on the spot. 

Q. (By Mr. Willauer) When these operators call you 
over to their vehicles, do they ever call you by any other 
name than “Jimmie”? A. No, sir. 

Q. Always “Jimmie”? A. Yes, sir. 

Q. Would you say that the inspectors generally are 
called that way by the operator ? A. If they know them as 
well as they do me, I assume they do, yes, sir. 



Q. If they don’t know them as well, what would they say? 
A. They’d just probably say, “Inspector.” 

Q. Do you think they’d ever call them “boss”? A. No. 

Mr. Cushman: I object. 

Trial Examiner Sachs: He said, “No.” 

Mr. Cushman: Drop it, then. 

Q. (By Mr. Willauer) Referring to the rule book, I’d 
like to call your attention to Rule 132 and Rule 238. They 
are rules that are repetitions, because the one applies to 
a trolley operator, apparently, and the other applies to 
a bus operator. I want you to think of this rule as I 
read it out of the book, because if I recall correctly, 
90 you testified that aside from relieving a man from 
duty who was intoxicated, you didn’t know neces¬ 
sarily that you could do it under other circumstances. 

Now, I will read Rule 238 (a): “(a) An operator must 
not permit any person to operate his bus except: (1) Uni¬ 
formed Inspector or Instructor. (2) Other properly identi¬ 
fied member of the Supervisory Staff of the Transportation 
Department. (3) Garage Mechanic or Foreman detailed 
to make mechanical repairs or adjustments. (4) Student 
operator properly assigned by Training Division.” 

Rule 238, paragraph (b) “An operator found violating 
the rules laid down in this manual, or found operating his 
bus in a reckless or dangerous manner, or found in such 
a condition as to make it inadvisable for him to continue 
operating his bus, may be relieved from duty by a Super¬ 
visor. Such an operator is thereupon required to sur¬ 
render his bus to the Supervisor on demand, and must 
report immediately with the Supervisor at the Division 
Office to the Division Superintendent or his representative.” 

Now that I have read that rule, which is the same as 
Rule 132, does that refresh your recollection as to the 
circumstances under which you could relieve a man from 
duty? A. Oh, yes, if he was jeopardizing the public’s 
safety, as well as the company’s interest, why, I would 
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assume it would be perfectly legitimate to take a man 
off, as well as the drinking. However, that just 

91 never has arisen with me. I just never have had 
the occasion to do that, that’s all, only on the one 

instance that I told you. 

Q. But if the occasion were there in these other instances 
covered by these two rules— A. —I would certainly trv 
it, yes, sir. I would try it, yes, sir. 

Q. Would you expect to be disobeyed? A. No, I wouldn’t 
expect to, no, sir, but I once had on occasion to tell a man 
to stop wearing a leather jacket. I said, “Don’t you know 
this is a violation?” Later I saw him wearing it again, 
and I said, “I spoke to you the other day about wearing 
this on the bus.” He says, “Yeah, but I bought this jacket 
and paid for it,” and he says, “I am going to wear it.” 
And I says, “I have already warned you about it once 
before.” 

He says, “Well, that’s as far as your authority goes.” 
He says, “You have done your duty, you told me about it. 
I understand it thoroughly. I bought this jacket, and I 
am going to wear it. ’ ’ So with that he went on away wear¬ 
ing it. 

I immediately went to the phone and called Mr. Musson. 
He told me, of course, just what I was going to do anyway, 
to make the proper report immediately. In a case of that 
kind I wrote a letter and sent it to Mr. Boyd, and I think 
the man was given a little time off for it. 

So he wasn’t satisfied with that, he came back the 

92 day he came back to work and started blowing off 
about how quickly I would report him, be careful 

what they said, or I’d report them. I told him he had 
better go ahead and drive his bus and keep quiet and not 
say anything. I was trying to direct a lady some way to go, 
I don’t know where it was now. But at any rate, he kept 
on in front of three of the operators, be careful what they 
said in front of me, because I’d certainly report it what 
they said. 
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So I said, “You go ahead and get on that bus, and I tell 
you right now before you go, I am going to write a letter 
this time, and I expect a public apology from you, like 
you came down here publicly denouncing me, before they 
let you drive a bus again. And so rather than apologize 
to me, he quit. 

Q. This writing a letter, when do you write letters? 
A. At night. 

Q. Do you write a letter with every infraction of a rule 
that you report ? A. No, sir. Something unusual happens, 
just as this was. Normally we use the violation slip, such 
as the gentleman over there had a while ago, but this was 
abnormal. 

Q. More serious? A. This was real insubordination. 

Q. And in that case you write a letter, you are not 
satisfied with a violation slip? A. To Mr. Boyd, yes, sir, 
and he takes care of it. 

93 Q. Now, when you make a violation report or when 
you write a letter such as you have just talked about, 
do you expect that anything will happen? A. I certainly 
would be disappointed if it didn’t, yes, sir. 

97 Further Direct Examination 

Q. (By Mr. Cushman) On these occasions on which you 
make changes in the line in order to meet particlular situa¬ 
tions, those are temporary changes, are they not? A. Yes. 

Q. You don’t tell which operators are to operate 

98 particular runs as runs? A. No. 

Q. Those things are made out in accordance with 
the contract, so far as the regular runs and the operators 
and the extra boys are concerned? A. Yes, that is possible. 

Q. So that if you ask a man to go from one line to 
another, that’s purely a temporary thing to straighten 
out that line? A. Sure. 



Further Cross Examination 

Q. (By Mr. Willauer) Such a temporary occasion, might 
it run into a couple of hours? A. It could on a street car 
line, yes, sir. 

Q. Could it run into a half a day? A. No, as a general 
rule, it’s always rectified before that time. 

Q. Before that time? A. Yes, sir. 

• •••#*•••• 

99 George L. Scott 

a witness called by and on behalf of the Petitioner, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. Cushman) Are you employed by the Capital 
Transit Company, Mr. Scott? A. Yes. 

Q. In what capacity? A. As an inspector. 

Q. And how long have you been employed by the com¬ 
pany? A. You mean now? 

Q. You are now employed as an inspector? A. Yes. 

Q. How long have you been employed by the company? 
A. Since October 29, 1940. 

Q. And in what capacity were you originally employed? 
A. Bus operator. 

Q. You served as a bus operator for a time? A. Yes. 
Q. For how long? A. Approximately four years. 

100 Q. And thereafter had you served in some other 
capacities? A. I was in the service three years, 

in the army. 

Q. And you returned to the company after the service 
with the armed forces? A. Yes. 

Q. In what capacity? A. As a bus operator. 

Q. Did you later become a depot clerk? A. Yes, sir. 

Q. For how long did you serve as a depot clerk? A. 
Approximately two years. 

Q. And you ultimately became an inspector? A. Yes. 
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Q. When was that? A. Approximately ’48. 

Q. Will you tell us what you do in your w’ork as an 
inspector ? 

Mr. Jones: Mr. Cushman, will you ask him where he is 
stationed? 

Mr. Cushman: I assume that will come out next in an¬ 
swer to that question. If it doesn’t, I will bring it out. 

The Witness: As an inspector I observe schedules, try 
to maintain headways and observe violations. 

Q. (By Mr. Cushman) Well, before I forget what Mr. 
Jones asked me to ask you, will you tell us where you are 
stationed? A. At the present? 

101 Q. At the present time you -work at Glover Park? 

A. At the present time on day work I work swing 
trick. In the morning I am stationed at Glover Park. 
That’s 41st and Davis Street, Northwest, two hours in 
the morning. 

Q. Two hours and 30 minutes in the morning. You begin 
the first part of your swing at 41st and Davis, is that 
correct? A. Yes. 

Q. What do you do at that particular point? A. Allign 
buses. 

Q. Line up buses? A. Yes, sir. 

Q. Will you tell us w’hat you mean by lining up buses? 
A. I have buses that deadhead to me. They come to me 
not in service from other lines and some from the garage, 
or some are working on the line, that is, the D-2 route that 
normally comes in there. Now, I put those buses from those 
various destinations into their proper place in line on the 
bus stand and see that they leave on their respective 
schedules. That’s what I mean by putting them in line. 

Q. Is it a fair statement to say that you dispatch these 
buses at that particular point? A. Yes, sir, I would 
think so. 

Q. And you know the schedule, I take it, at that point? 
A. Yes, sir. 
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Q. As the buses come in you will assign the bus 

102 to a particular run or schedule? A. Well, they have 
their own schedules, and I have it, too. 

Q. Well, tell us how you know which bus goes where, 
and so forth. A. I get that from the schedule. 

Q. You have a block number? A. Block number, yes, sir. 

Q. You want to understand that there are a lot of us, 
particularly the record which is being made, which doesn’t 
understand just how these things operate. What do you 
mean by “block number’’? A. Our schedules are built up 
by block numbers, and on the schedule sheet each run 
has different blocks. You may work Block 1, Number 1 
from six o’clock till nine, then relieve for a meal trip for 
30 minutes and pick up Block No. 2 and work that until 
twelve or one o’clock, That constitutes a run. On the 
block sheet under Block 1 each trip is designated right 
there, where you are supposed to go, what time you are 
supposed to leave, end of the line, and everything else. 

Q. And your function at this particular point is to see 
that the bus is available? A. Maintain the headway on 
the different routes that leave that point, yes, sir. 

Q. Now, after you finish your two and a half hours 

103 at Glover Park, wliat do you do? A. I swing off 
from 9:30 until 12:30. 

Q. You mean by that that you are not on duty for those 
three hours? A. I am off duty for those three hours. 

Q. At 12:30 you again go on duty? A. Go on duty, 
yes, sir. 

Q. What do you do at that time? A. I pick up the scout 
car and work until four o’clock. 

Q. What do you do when you are on the scout car. Do 
you drive it? A. Drive it, yes, sir. 

Q. What else do you do? A. I observe headways on 
lines, schedules, answer all trouble calls that are dispatched 
to me from the central dispatcher’s office. 

Q. You have a radio on that car? A. Two-way radio, 
yes, sir. 


Q. And if trouble arises, you get calls from the dis¬ 
patchers? A. Yes. 

Q. They will tell you what, that there is trouble at such- 
and-such a point ? A. Fire block, maybe, at a certain point. 
Q. What do you do? You then drive up to that particular 
point? A. We go to that particular point and do 

104 whatever we can under conditions to maintain a 
headway or get service through that area. 

Q. Your fundamental problem is to maintain the service? 
A. Yes, sir. 

Q. You say you do what you can to maintain the service. 
What do you do? A. Well, if it’s necessary to re-route 
buses around the blocks through the fire hoses across the 
street— 

• •••**•••• 

105 Q. (By Mr. Cushman) From that scout car do 
you have to observe what ’s going on in the territory 

you are going around in? A. Yes. 

Q. In other words, if you haven’t had a call from the 
central dispatcher’s office, you drive around and watch the 
buses? A. We fill in that time to check— 

Q. Check the headway to see if he is on time? A. And 
check on violations of all types of vehicles. 

Q. If a bus is running late, you have to either dispatch 
from the scout car, of if you should run it without a call 
from the dispatcher’s office, you would— A. Refer it to 
the dispatcher’s office. 

Q. —refer it there. Now, in the course of this second 
part of your work, is one of your functions to observe 
violations by the operators? A. Yes, sir. 

Q. Let’s assume that you observe a violation, such as 
running ahead of time. You have observed such a viola¬ 
tion, I assume, on some occasions? A. Yes. 

Q. What do you do? A. I will stop and talk with the 
operator, try to make an agreement with him that he will 
stop this violation. We will talk it over and try to get 
agreement within ourselves, and I will warn him about 
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it ahead of time—just do as the other witness said. 

106 If it happens again, I will enter it on the violation 
slip and send it in. 

Q. On the violation slip what do you write. Let’s assume 
a situation—have you ever had a situation where there 
has been repeated violations? A. Yes, sir. 

Q. Of, say, running ahead of time? A. Yes, sir. 

Q. What would you write on that particular slip? A. 
Well, I’d get the block number, the bus number, all the 
information I could, badge number of the operator, division 
he is from, all that goes on the violation slip, and just 
state what the violation was, what time it occurred. Like 
running ahead of time, just state on there that this oper¬ 
ator was ahead of time and how much, what time he was 
due, what time he arrived, check the operator’s watch. 

Q. Is it a fair statement to say you limit yourself to a 
statement of the facts? A. Yes. 

Q. That you observed? A. Yes. 

Q. Do you make any recommendations as to what ought 
to be done about it? A. No, sir. 

Q. You have still another leg on your work, don’t 

107 you, a third portion ? A. Yes. 

Q. And that portion is— A. Work on the street 
on the third leg of my trick. That’s practically the same 
as the first part, with the exception different location. On 
the third leg it’s Lafayette square from 4 to 6 o’clock. 

Q. And what do you do at Lafayette Square, same as 
Glover Park? A. Same as Glover Park, yes, sir. 

Q. For how long? A. Must have been one night on the 

Trial Examiner Sachs: That is, you stay there for the 
duration of that leg? 

The Witness: Yes, which is 4 to 6. 

Trial Examiner Sachs: You don’t go around the line 
hopping on and off vehicles, do you? 

The Witness: No, sir. 

Q. (By Mr. Cushman) You don’t recommend hiring or 
discharging, or hire or discharge yourself, do you? A. 
No, sir. 
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Q. Do you recommend discipline? A. No, sir. 

Q. Do you adjust grievances? A. No, sir. 

Q. You don’t promote men? A. No, sir. 

108 Q. Reward them? A. No, sir. 

• ••*#*•*•* 

Q. (By Mr. Cushman) I show you a yellow form which 
has been marked as Union Exhibit 3 for identification. I 
will ask if you will tell you what that is. A. I have always 
called it inspector’s violation ticket. 

Q. Is that the form on which you write reports 

109 of violations which you observe? A. Yes, sir. 

Mr. Cushman: I will offer that as Union Ex¬ 
hibit 3. 

Trial Examiner Sachs: No objections? 

Mr. Jones: No, sir. 

Trial Examiner Sachs: Union Exhibit 3 is admitted. 

(The document heretofore marked Petitioner’s Exhibit 
No. 3 for identification -was received in evidence.) 

Q. (By Mr. Cushman) Did you have any training for 
your job as inspector? A. I trained with another in¬ 
spector. 

Q. For how long? A. Must have been one night on the 
scout car, possibly two nights on the scout car, and that’s 
about all. 

Q. Were you given any instructions in connection with 
the way in which you were to perform this particular job? 
A. Not other than the man I broke in with just telling 
what to do when different cases arise. 

Q. Did he advise you as to rules to follow in connection 
with specific situations? A. Well, such as accidents and 
those things, we follow the same form, same routine of 
getting information in and that. 

Q. What about filling in the line. Were you given any 
rule-of-thumb to go by? A. Yes, sir, by splitting the dif¬ 
ference with the men in front or behind we were to do 
that. 
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110 In carrying out your duties do you carry out your 
duties in accordance with those instructions? A. 

Yes, sir, I do. 

Q. If you run into anything unusual, what do you do? 
A. Just use my best judgment, I guess. 

Q. Do you phone central dispatcher for instructions on 
any occasions? A. No, sir. 

Cross Examination 

• ••••••••« 

111 Q. (By Mr. Jones) Now, did you have an occa¬ 
sion happen to you some few weeks ago when the 

current whent out up around 7th and U Street? A. Yes, 
sir. 

Q. What did you do? A. I ordered buses to replace 
street cars. 

Q. Nobody told you to do that, you did that on your own 
initiative? A. No, sir, did that on my own initiative. 

Q. The current had gone off? A. Yes. 

Q. What else did you do? A. Well, we cut back street 
cars, re-routed street cars, just anything -we could do to 
get the transportation over the road. 

Q. Did that tie-up last very long, that current failure? 
A. Yes, sir. 

Q. How long did it last? A. To the best of my knowl¬ 
edge it was around 43 minutes. 

Q. Where did you order these buses from? A. I ordered 
them from the central dispatcher. He had all divisions to 
order from, which saved a lot of time for me. 

Q. You called the central dispatcher and said, “I 

112 need buses, all I can get”? A. I said, 4 ‘Send me 
some buses.” 

Q. Did you tell where the buses were to be sent? A. 
Seventh and Florida Avenue. 

Q. That is, to you? A. Yes. 

Q. Did those buses come to you? A. Yes. 
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Q. Did you route those buses? A. Yes, sir. 

Q. And tell the men where they were to go and where 
they were to operate? A. Yes. 

Q. Now, you told us that you observed schedules and you 
observed headways, did you? Do you observe violations 
of the company rules? A. Yes, sir. 

Q. And one of your duties is to enforce the company’s 
rules as laid down in the manual of rules, is it not? A. 
Yes, sir. 

Q. Do you ever have occasion when an operator may 
stop you, come to you and raise a question about a con¬ 
troversy he is having with a passenger about his fare, 
whether a transfer is good, or something of that kind? A. 
Yes, sir, I have. 

113 Q. And on those occasions you determine what’s 
to be done, do you not? A. Yes. 

Q. Whether to accept a transfer or not? A. Yes. 

Q. And I’d like to read into the record at this time 
Rule 88, headed, “Invalid Transfers—Refusal to Pay 
Fares, (a) See Rule 73 under ‘Ejectments.’ ” That’s the 
first paragraph. 

“ (b) If the conductor or operator is in doubt as to 
whether or not a passenger has paid fare or whether fare 
(coin, ticket, transfer or weekly pass) tendered is good, 
then the passenger must be allow T ed to ride and the facts 
of the case brought to the attention of the first Supervisor 
met. Crew must then act in accordance with instructions 
received from such official. A note should be made of the 
incident on the back of the manifest.” You are familiar 
with that rule? A. Yes. 

Q. And you follow that rule? A. Yes. 

Q. Do you ever have occasion to re-route buses from one 
line to another, buses going out on one line because of a 
break on another line, to take a bus off of the line it’s 
supposed to go on and put it back on a different line going 
to another section of the city? A. Yes, sir. 


125 


114 Q. Is that a frequent or infrequent occurrence? 
A. Well, it’s not too frequent, no, sir. 

Q. Would you say it happens every two or three weeks, 
or more often than that? A. It happens more often than 
that. 

Q. Once a week? A. Once a week, I guess. 

Q. Do you ever have occasion to direct operators to 
change buses or change vehicles? A. Yes, sir. 

Q. W T hat circumstances bring that about? A. Well, some¬ 
times you may cut the line, and it will come back out of 
place. 

Q. And you will change the operator from one vehicle 
to another? A. Yes. 

Q. Assume you are out in your scout ear and you see an 
operator run through two or three red lights. WTiat would 
you do? A. Well, I would stop him and talk with him. 

Q. If he offered you no valid excuse for going through 
the lights, what would you do? A. I’d take that street 
car myself. 

Q. You’d take him off of the vehicle? A. After I talked 
with him and was sure that he was running the red 
light. 

115 Q. I mean, you saw him, you followed him in the 
car. A. I’d take that street car over myself. 

Q. Take him off it? A. He could ride with me on the 
line until such time as I got someone to—to the end of 
the line where I wouldn’t tie up the line. 

Q. Where you could get a relief operator? A. Yes. 

Q. What would you tell him to do? Where would he 
report ? A. He’d go right back to the division superintend¬ 
ent. That would be the way I would handle it. 

Q. I think this was covered by the other witness, but 
in case of emergencies, such as fires and things of that kind, 
do you deal with the police and fire department? A. Yes. 

Q. And arrange for releasing vehicles that have been in¬ 
volved in accidents and things of that kind, if they are 
being held by the police because of a serious accident? A. 
Well, yes. 
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Q. Do you have occasion, possibly, where a bus driver 
would come to you and tell you that his bus v^as not operat¬ 
ing properly, he had bad brakes, or his motor was missing, 
or something of that kind ? Do you then determine whether 
or not that bus shall stay in service or tell the operator 
to keep on with it? A. Anything other than brakes. 

116 Q. Any thing other than brakes? A. Yes. 

Q. In case of brakes you just— A. I just take his 
word for that. 

Q. But take these other alleged mechanical failures, or 
failure to operate properly, do you then test the bus your¬ 
self? A. Yes. 

Q. And if you find the bus to be operating correctly, you 
send him on in the bus? A. Yes. 

Q. If it is not operating correctly, what do you do, send 
for a replacement? A. Send for replacement, yes. 

Q. And hold him off until a replacement gets there? A. 
Yes. Sometimes for minor things we have him trade off 
as he passes the nearest point to the garage. 

Q. Something minor you would tell him to get a new bus 
■when he passed? A. Like maybe possibly the door out of 
order—rear door. 

Q. In other words, what you’d tell him in the case of a 
failure on the rear door is not to use that door, have all 
the passengers come in and get out on the front door and 
get a new bus as he went past the garage? A. Yes. 

117 Q. Would you telephone in the Central Division? 
A. Central dispatcher’s office. 

Q. And have him notify the appropriate barn that he 
wall pick up a new bus there? A. Yes. 

Q. Mr. Cushman asked you if you rewarded men. Do 
you ever have an occasion that you find a man handles him¬ 
self exceptionally well under some trying circumstance 
that you commend him or write in and commend him for 
his services or for his record? A. No, sir, I haven’t writ¬ 
ten any commendations. 

Q. You have not? A. No, sir. 
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Q. Take this little violation slip. You fill out the face 
of this slip, do you not, and sign it at the bottom? A. Yes, 
sir. 

Q. The matter that’s on the rear you have nothing to 
do with? A. No, sir, I don’t— 

Q. Are you through, or are you just looking? A. No, 
sir, I don’t have anything to do with the back. 

Q. I see. And I think you have told us when something 
unusual happens you use your best judgment to correct 
it? A. Yes, sir. 

Q. Suppose something happened over at 41st and Davis 
Street just before you were to go off duty and go into 
your swing. You’d stay there and handle that, would you 
not? A. Yes, sir. 

118 Q. Irrespective of how long it took? A. Yes, sir. 
Q. Suppose you were off duty on your swing and 

you saw some unusual occurrence happen. What would 
vou do? A. I’d take care of it. 

Q. Even though you were off duty? A. Yes, sir. 

Q. (By Mr. Willauer) You heard Mr. Boyles testify 
that he has on occasion written letters with respect to rule 
violations? Did you hear that testimony? A. Yes, sir. 
Q. Have you ever written a letter? A. Yes, sir. 

Q. You have. In the same type of situation he testified 
to, a little more serious than the run-of-the-mill kind of a 
rule violation? A. Yes, if I want to go in more detail than 
I can get on this violation slip. 

Q. And it would be a more serious type of infraction, 
I think? A. Yes. 

Q. Can yau remember the last time, or at least one in¬ 
stance when you did it? A. I remember one instance on 
the 20 route car line where I was working. At that time 
I was working scout car, and I was given a call to check 
a certain block coming from Cabin John in to Union 

119 Station. See, we have what we call tickers on var¬ 
ious lines that tell the dispatcher’s office whether 

or not that line is running, and on this occasion we had 
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two cars cross over that—normally they were crossing over 
on 15-minute headway. We had two to cross over, one on 
the hour and maybe one at five after, the next at 30. Well, 
ordinarily the dispatcher would think that that was a man 
that was supposed to cross there at 15. And they asked 
me to investigate that. 

Well, they didn’t know what had happened, maybe the 
man at Glen Echo had sent him away, had a load of people, 
had sent him away ten minutes early, or something. So 
I investigated that, but I missed it coming in, and I got 
it on the rebound going back out, and I asked the operator 
of that block—that should have been—and asked him what 
happened on this trip coming in. He says, “Nothing,” 
and then I proceeded to tell him just how the ticker showed. 
W T ell, I don’t know, I guess during my explanation of that 
it just came to him that he just picked up that car at Union 
Station, just relieved that car. It was an elderly man, 
I don’t know whether he was just a little off keel or mad 
over something else, or what was the matter with him, but 
he just blew up, said a lot of stuff, that he was going to 
take it to the union, get a grievance against me, and every¬ 
thing like that. 

I had the w’rong man. Well, if he just picked the car 
up, I did have the wrong man, but I still had the 
120 block, and if he had told me that he had relieved that 
car, that would have been all of it. But after he 
threatened me with grievances and all that, I just wrote 
Mr. Boyd a letter and put in that letter what he said to 
me, what I said to him and everything that taken place 
and explained it in detail like that. 

Q. Did you happen to know what happened? A. No, 
sir, I don’t. I think I picked upon one of the operators 
that had a wonderful record, I understand, and I never did 
check up as to what happened. 

Q. Now, going +o the first leg out at Glover Park, do you 
have occasion there in getting your bus operators out on 
time to take a bus operator off what woud be his regular, 
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picked piece of work and switch him onto another piece? 
A. Well, we have two routes running from there. We have 
a D-l that goes down in Potomac Park, and then we have 
a D-2 that comes over to Trinidad, various destinations. 
We have a bus that should go off the D-2 route to D-l 
route. 

Q. The operator that you change will be a regular opera¬ 
tor ready to carry on his regular, picked work? A. Yes, 
sir. 

Q. And you change him from that over to the other 
route? A. Yes, sir. 

Q. On this occasion where you had a 43-minute power 
failure, in connection with ordering your operators to do 
various things, then do you recall whether you had 
121 an operator continue in service beyond his schedule 
quitting time? A. I don’t recall asking any of them 
if they were working overtime, but I am sure they were. 

Q. So that what you had to do in order to take care of 
that failure, at least here or there, made an operator pull 
in after his schedule pull-in time? A. I don’t get that 
question. 

Q. Well, what I am saying is you made an operator take 
his vehicle one way or another, and instead of pulling into 
the garage or car barn at his regular time, because he 
had to do this other thing, he pulled in later than that? A. 
Yes, sir. 

Q. Now, does that happen occasionally? A. Yes, sir. 

Q. Would you say once a day? A. Well, over the system 
I would say it would, yes, sir. 

Q. In the Cabin John incident where you felt that you 
had to write a letter, I take it that you wrote a letter and 
filled out one of these forms? A. No, sir. 

Q. You just wrote the letter? A. To my recollection, I 
just wrote the letter. 

Q. Have you any recollection of anything that you might 
have said in that letter about his conduct being in viola- 
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tion of rules? A. No, sir, I just stated his conduct towards 
me. 

**•**••••* 

122 Trial Examiner Sachs: When you became an in¬ 
spector, after having been an operator, Mr. Scott, 
did you regard that as a promotion? 

123 The Witness: Yes, sir. 

Trial Examiner Sachs: Is that something that an 
operator would ordinarily like to get? 

The Witness: I think so, yes, sir. 

Trial Examiner Sachs: Is that job ever offered to an 
operator who turns it down, preferring to remain an opera¬ 
tor, as far as you know? 

The Witness: No, sir. 

*••••••••# 

Trial Examiner Sachs: You told us that in connection 
with these violation reports when you observed an infrac¬ 
tion of the rules sometimes you turned a report in and 
sometimes you just talked to the operator about it, is that 
correct? 

The Witness: Yes, sir. 

Trial Examiner Sachs: Are your instructions from the 
company to make out one of those reports in all cases, 
or are your instructions to use your own judgment. 

The Witness: I think that you use your own judgment, 
and it’s my opinion that the company doesn’t want too 
many violation tickets. 

Trial Examiner Sachs: Might use up too much 

124 paper? 

The Witness: I mean, if we can get by without 
any, I think. 

Q. (By Mr. Willauer) WThen you say, “if you can get 
by without any,” what do you mean by that? A. If the 
operator and I can iron out our differences without a viola¬ 
tion ticket, I think it’s better. I think you get better 
cooperation out of the operator. 
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Trial Examiner Sachs: This business of running ahead 
of schedule, that isn’t anything that would give rise to a 
difference, that happens to everybody, doesn’t it! 

The Witness: Pretty well, yes, sir. 

Trial Examiner Sachs: More or less frequently? 

The Witness: Yes. 

Trial Examiner Sachs: If an operator had been doing 
that before, would it come to your attention, or might it 
come to the attention of another inspector? 

The Witness: If he had been running ahead of time 
before ? 

Trial Examiner Sachs: Yes. 

The Witness: Yes, sir, that would come to my attention. 

Trial Examiner Sachs: That is, you have more or less 
the same group of operators at your station? 

The Witness: The same group, yes. 

Trial Examiner Sachs: I have no further questions. 

Q. (By Mr. Willauer) Is this matter of running 
125 ahead of schedule a serious matter? A. I thnik 
so, yes, sir. 

Q. Particularly so, let’s say, on a second offense? A. 
Yes, sir. 

Mr. Cushman: Are you through, Mr. Willauer? 

Mr. Willauer: Yes. 

Redirect Examination 

Q. (By Mr. Cushman) On these changes on the line, 
those are temporary matters, are they not, when you switch 
a man over from one to the other, say from D-2 to D-l? 
A. Yes. 

Q. And it only lasts a short time until buses are put 
back on schedule. When the headways are made right 
again, the man goes back? A. Yes. 

Q. I am not clear as to what your answer was when Mr. 
Willauer asked you whether this business of a man going 
overtime, that is, taking in an additional run, going back 
to the garage, or something like that. You said it happens 
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on the system once a day? Did you mean the entire com¬ 
pany system, or did you mean on yours? A. Company 
system. I think it happens on the entire company system 
that a man will be there late. One man in the company will 
get in late, later than his due-off time. 

Q. Then do you mean to ascribe that to the fact that the 
inspector asked him to come in late or to take on 

126 some extra work? A. Oh, no, sir, I think it will be 
caused by accidents or fires, or something of that 

nature. 

Q. Now, on this letter that you wrote, was that confined 
to a statement of the facts? A. Yes, sir. 

Q. You didn’t make any recommendations in that letter, 
did you? A. No, sir. 

Q. Now, on the power failure that you talked about, 
were you the only person around at the time of that power 
failure? A. No, sir. 

Q. How did you learn about it? A. I was given a call 
from Central Dispatcher working in the scout car. 

Q. They sent you over there? A. Yes, sir. 

Q. Was anybody else with you? A. There was an in¬ 
spector on that corner. 

Q. So you both worked on this particular problem at 
this time, did you? A. Yes, sir. Of course, when you get 
a big tie-up like that, you always get plenty of help, too. 

Q. Did the central dispatcher’s office tell you what to do 
in that connection? A. Not that I can recall, no, sir. 

127 Did you talk to anybody besides this other in¬ 
spector? A. Talked with the dispatcher’s office. 

Q. I mean, after you got to the scene. A. Well, later, 
yes. Of course— 

Q. With whom did you talk? A. Mr. Morris was up 
there that night. 

Q. Superintendent? A. Yes, sir. Mr. Sorrells was there, 
too. 

Q. Did you discuss the situation with them? A. Well, 
we were all working on this situation together. 
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Q. Who is Mr. Morris? A. He is our boss, I guess you’d 
call it. 

Q. Supervising inspector? A. Yes, sir, supervising in¬ 
spector. 

Q. Is his title “Supervisor of Road Operations”? A. 
I am not too familiar with all the titles. I think so. 

Q. Who was the other gentleman you mentioned? A. 
Mr. Sorrells. 

Q. What is his position? A. The same as Mr. Morris’. 
Trial Examiner Sachs: Pardon me, Mr. Cushman. Both 
Mr. Morris and Mr. Sorrells are over Mr. Johnson, is that 
correct ? 

The Witness: Yes, sir. 

Mr. Willauer: Yes. 

*••••••••* 

128 Q. (By Mr. Cushman) In connection with ques¬ 
tions propounded to you by the company, one of the 

two counsel, I don’t recall which one, you were asked what 
you would do if you saw an operator run through two red 
lights. I don’t know whether it was two or three. Have 
you ever had such occasion? A. No. 

Q. Have you ever had an occasion where you have pulled 
a man off the bus. A. No, sir. 

Q. Have you ever suspended a man? A. No, sir. 

Q. How did you arrive at the conclusion that in this red 
light situation you would pull a man off the bus ? A. After 
I talked with him and determined—oh, may be a possible 
chance that he is color blind, or something. That’s how 
I would come to the conclusion that I would. 

129 Q. Have you been advised by any official of the 
company that under those circumstances you had 

the authority to pull a man off a bus? A. Yes, sir, I think 
I have. 

Q. When was that? A. Well, I don’t recall the exact 
date. 

Q. How long ago? A. Possibly a couple of months, two 
or three months ago. 
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Q. Isn’t it true that up to that time you had never been 
advised that you had any authority to pull a man off a bus, 
except under intoxication? A. Up until that time—what 
was that question? 

Q. I understood you to say you had been advised two or 
three months ago by some official that you had authority 
to pull a man off a bus under circumstances such as this 
red light case? A. Yes, sir, that’s right. 

Q. And do you happen to know whether that was after 
this petition was filed in this proceeding which we are now 
holding here? A. I think it was. I am not sure. 

Q. And who advised you, do you recall? A. No, sir, I 
don’t. 

Q. Wasn’t any formal, written instruction on that? A. 
No, sir. 

Q. Was this red light situation discussed? A. 
130 Yes, sir. 

Q. This specific situation was discussed? A. I 
think it was, yes, sir. 


Re-Cross Examination 

Q. (By Mr. Willauer): Would you consider a bus oper¬ 
ator or trolley operator taking a vehicle, or his vehicle, 
through one or more red lights to be operating in a dan¬ 
gerous manner? A. Yes. 

Q. And are you familiar with Rule 238 and 132 which 
provide, “An operator found violating the rules laid down 
in this manual, or found operating his bus in a reckless or 
dangerous manner,” and so forth, “may be relieved from 
duty by a Supervisor”? Are you familiar with that? A. 
Yes, sir, since you read it there, I am, yes, sir. 

Q. You had a copy of this? A. Yes. 

• ••••••••• 


« 
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133 Elmer H. Eicholiz 

was called as a witness on behalf of the Petitioner and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Cushman: 


Q. Are you employed by Capital Transit Company? A. 
Yes, sir. 

Q. In what capacity? A. Inspector. 

Q. When were you first employed by the company? A. 
January 3, 1938. 

134 Q. In what capacity? A. Bus operator. 

Q. And thereafter did you work as a depot clerk? 
A. Yes, sir. 

Q. For how long? A. I don’t know exactly. I would say 
about four years. 

Q. When were you made an inspector? A. I believe it 
was 1943. 

Q. Have you been an inspector since that time? A. Yes, 
sir. 

Q. Do you have any training as an inspector? A. Yes, sir. 
Q. What was the nature of your training? A. I spent a 
month in the Central Dispatcher’s office, and I believe 
about a week with the other inspectors. 

Q. Will you tell us what you do, specifically? What 
hours do you work? A. Well, today the hours or shifts 
change, but today I work 7 to 1 in the radio car, 4 to 6 at 
12th and F, the Chillum bus stand. 

Q. When you are on a radio car, do you drive the car? 
A. Yes, sir. 

Q. What do you do in that connection? A. Well, observe 
schedules I would say would be the most important, and 
anything that is given to us by the Central Dis- 

135 patcher by radio, such as to investigate accidents 
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and complaints, bus stops, or anything that an operator 
might report to us unusual along the line. 

Q. The major share of your work is observing the main¬ 
tenance of headways during that period; is that correct? 
A. I would say that, yes. We do that more than anything 
else. When we are on a call, we try to check at some point. 

Q. And you get calls from the Central Dispatcher’s office 
in case of some trouble arising on the line? A. That’s 
correct. 

Q. What do you do in that connection? Suppose you 
receive a call from the Central Dispatcher’s office that 
there has been an accident, for example, at such and such 
a point. What do you do? A. Well, go to that location 
and investigate the accident and ascertain the facts and 
put them in a report. Of course, try to get the line open 
as soon as possible and service back to normal. 

Q. Now, do you also during the period of your work on 
the radio car observe violations by operators of the rules? 
A. That’s correct, yes, sir. 

Q. In the event that you observe a violation by an oper¬ 
ator of a rule, what do you do? A. It depends a 
136 whole lot on the case. If it is not too serious and 
I feel that talking to him would accomplish the pur¬ 
pose, I will have a talk with him and try to get him to 
observe the rules. If not, or if it is a repeated case, we 
write a violation slip on him. 

Q. I show you a document which has been marked as 
Union Exhibit 3. Is that what you mean by a violation 
slip? A. Yes, sir, that’s correct. 

Q. In the event you observe a violation which you deem 
requires a report, you use that slip and write a report 
on it? A. Well, this would be a report. 

Q. You use the slip for the purpose of writing the re¬ 
port, and you would write your report on that slip? A. 
That’s right, if we had room. Of course, in a lengthy re¬ 
port you might resort to the old tablet, you might call it, 
pencil tablet where you could write more information on it. 
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Q. In the majority of instances do you use this violation 
slip, so-called? A. Yes, sir. 

Q. Is your report a factual one as to what took place? 
A. That’s correct. 

Q. Do you make any recommendation of what ought to 
be done to the operator? A. No, sir, I don’t. 

137 Q. You merely report the facts that you observe; 
is that correct? A. That’s right. 

Q. Now on the latter part of your work, you work at 
12th and F, as I understand it. What do you do there? 
A. I would say dispatch buses. That is the end of the line, 
and we try to maintain the proper headway from that 
location. 

Q. Your primary concern there again is with the main¬ 
tenance of headways, is it not? A. That’s right. Of 
course, you help load passengers. The main thing is to 
get the buses in place and maintain a regular headway. 

Q. If there is a break in the line at that particular time, 
are you personally concerned with that problem at that 
point? A. Oh, yes, we would try to at that particular 
point. We would make a report showing just what we did 
do if there is a break. 

Q. But you do maintain the flow of vehicles at that 
point? A. That’s right. 

Q. In other words, there is a headway for each run. That 
is established by the schedule department, is it not? A. 
Yes, sir. 

138 Q. And if that headway for some reason falls 
behind substantially, due to a block on the road or 

something like that, you see that another vehicle is there? 
A. If there is one there, I should say I put it in its place 
if it is possible. At this particular point we only handle 
three buses at a time. Very often we don’t have one there 
right at the time. 

Q. Might you at some occasion call for another bus? 
Supposing a bus breaks down. Would you call and have 
a bus sent out? A. I have never done that at that location. 
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because we have so many changes to make, and buses are 
running a few minutes apart generally. So I never had 
occasion to call for another bus, because by the time he 
got to me I would have the people all moved anyway. 
But we do adjust the schedule to what buses we have. 
Many of my buses come to me later. That is an exceptional 
point there. A lot of them haul out of Potomac Park and 
come in late, so we don’t know just when to expect them. 

Q. I take it you are there late in the day during a peak 
period? A. Yes, sir. 

Q. That is a time when the headway on the buses is very, 
very slight? A. That’s correct. 

139 Q. Do you have any authority to hire or dis¬ 
charge? A. No, sir. 

Q. You don’t recommend discipline, do you? A. I never 
have, no, sir. 

Q. Do you have anything to do with rewarding or pro¬ 
moting operators? A. No, sir, other than I could write 
a commendation on him for courtesy, but no promoting. 

Q. In administering your duties, do you have reference 
to instructions which you have already received as to how 
to handle these particular situations? A. We have the 
company rule book to fall back on. Of course, most of 
ours is routine procedure, and we don’t always go back to 
the rule book. We usually know what to do after running 
into these cases several times. 

Q. Do you follow this so-called rule of thumb with ref¬ 
erence to the spacing of headways in the event of a break 
in the line? A. Well, I don’t exactly follow the rule book. 
You do the best you can. You talk of spacing vehicles. 
I don’t know if it specifically states that in the rule book. 
I can’t quote it word for word. 

Q. You have a general plan that you follow with refer¬ 
ence to the spacing of vehicles, do you not? A. That’s 
right. 

140 Q. When they are falling behind? A. Yes, we 
do the best we can. 
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Q. You divide up the remaining time under the head- 

► ways; isn’t that correct? A. That’s right. 

Q. And try to divide it evenly? A. Yes, sir. 

Trial Examiner Sachs: He has only a two-minute head¬ 
way on this afternoon leg; isn’t that correct? 

The Witness: Sometimes it varies from two to four, 

► sometimes one and a half, even as close as a half a minute. 

Trial Examiner Sachs: It is a very small headway? 

The Witness: Very small, yes, sir. 

* Mr. Willauer: So you might find it difficult to cut your 
headway in half to get down to three-quarters of a minute ? 

The Witness: Yes, you would in that case. 

By Mr. Cushman: 

Q. During the morning when you are in the scout car, 
you sometimes make adjustments of headways, do you 
not? A. Yes, at times. Not as often as I do in the evening. 

, Q. At those times the headway is greater than two to 

four minutes, isn’t it, as a rule? A. On some lines. 
141 Of course, some of the lines, like the Mt. Pleasant 
line in the rush hour in the morning, it would be 

I just as close. In the middle of the day it would be a little 

longer. 

Q. During the off peak periods the headways are sub- 

» stantially increased, are they not? A. That’s correct. 

Q. You have to make adjustments to those lines? The 
headway may be as much as fifteen minutes on some of 

► those lines; isn’t that true? A. Yes, sir. 

• ••••••••• 

„ Cross Examination 

By Mj. Jones: 

v Q. Mr. Eicholtz, I want to get clear, if I may, just what 

your tricks of duty are at the present time. What is your 
first report for duty in the morning? A. I report at Cen- 

* tral Division at the Inspector’s office. 

Q. And then assigned where? A. Work a radio car, 
seven in the morning to one. 
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Q. Seven to one, radio car. And then where do you go? 
Do you swing then? A. Yes, sir. 

Q. When do you go back? A. Twelfth and F, four to 
six. 

142 Q. Four to six, 12th and F? A. Yes, sir. 

Q. Is that the end of your day’s work? A. At 6 
o’clock, yes, sir. 

Q. And I suppose since you have been an inspector, 
since 1943, that you have had occasion to be stationed at 
various points over the system? A. Yes, sir, that’s correct. 

Q. In other words, the trick that you are working now 
and the assigned points are different from what they were 
maybe six months ago or a year ago? A. I have had this 
about three years now, but I have worked other points. 

Q. Now, when something happens on the line, a tieup 
or power failure or fire or anything of that kind, you use 
your own judgment in rerouting cars and cutting them 
around the trouble and cutting back and all those sorts 
of things, don’t you? A. Yes, sir, I do. 

Q. And when you tell an operator where to go, he is 
supposed to go there? A. Yes, sir. 

Q. And of all these things that happen out on the road, 
no two are exactly the same, are they? A. Very often 
that is the case. Sometimes we have two of them 

143 alike, but mostly they are different. 

Q. Mostly there is some difference in the situ¬ 
ation? A. That’s correct. 

Q. Not just like some other one, and you have to use 
your best judgment as to what is the best thing to do 
under those circumstances? A. That’s correct. 

Q. Do you have occasion when, let’s say, buses or street¬ 
cars come up to you late, and you tell the operator to 
deadhead to a certain point with no passengers? A. Yes, 
I have often told them to run non-revenue. 

Q. You try to get them back on schedule? A. Yes, sir. 

Q. And in those instances you often run them off the 
regular route over another route to get back on schedule, 
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do you not ? A. It could be, if that would be a little nearer, 
to save time. It would be possible. 

Q. And other times when you think a man can possibly 
make up by skipping stops you tell him to skip stops, don’t 
you? A. Yes, if there is a car close behind; but we are 
very careful about that. 

Q. And, of course, it is required of all operators that 
they make all of their stops and pick up passeng- 

144 gers? That is true, is it not, normally? A. Yes, 
sir. 

Q. But you exercise your authority and say, “Just skip 
every other stop or go to a certain point before you stop 
and pick up passengers”; isn’t that true? A. Yes, that’s 
correct. 

Q. Now, do you have occasions when an operator will 
come up to you and, if he is on a bus, for example, blow a 
horn, or if he is on a streetcar ring his gong to attract 
your attention, and say, “I am late. What will I do? Wliat 
do you want me to do?” A. Yes, sir, that is correct. 

Q. And when he says that you give him instructions as 
to what he is to do? A. Yes, sir. 

Q. Do you have occasions when operators come up to 
you and report defective equipment? A. Yes, sir. 

Q. What do you do in a case of that kind? A. Well, it 
depends on the defect. If it is anything that will affect 
the operation of the bus or safety of the bus, we have it 
replaced. 

Q. If a man came up in a bus, for example, and said, “I 
am having a little trouble with this motor; it is missing,” 
do you get on the bus and test it? A. In extreme 

145 cases I would. Most of those cases the man will 
when you ask him to run it to a point where we can 

change the bus. 

Q. But you make the determination as to whether or 
not this bus will be continued in service, and if so for 
how long, or whether it will be taken out of service right 
there and a new bus sent for? A. I have in extreme cases. 
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I generally try to leave that to the operators, because he 
has to do the driving and he would he responsible if he 
had an accident. 

Q. Now, you have had cases, have you not, where it be¬ 
came necessary for you to switch men on vehicles—switch 
a man from one bus to another? A. Yes, sir. 

Q. Or from one streetcar to another? A. That’s correct. 

Q. Let us take the case of a man that is regular and 
has a regular picked run with a turning time, let’s say, 
at 6:30 in the evening. Something happens on your line 
about 6 or 6:15. You might reroute that man where he 
wouldn’t be able to turn in until as late as 7 o’clock, 
wouldn’t you? A. That’s correct. 

Q. You told Mr. Cushman that you could write com¬ 
mendations for men ’where you thought they had handled 
themselves in a situation. Have you ever had occa- 
146 sion to write those commendations? A. Yes, I have. 

Q. You have -written a number of them? A. I 
wouldn’t know the number. Not so many. 

Q. But you have done it? A. Yes, sir. 

Q. And you understand that that goes on the man’s rec¬ 
ord? A. I was under that belief, yes, sir. 

Q. Now, isn’t it also true that when you observe a vio¬ 
lation of a rule you talk to the man and caution him? A. 
Yes, sir. 

Q. You caution him first and see if you can’t get him to 
observe the rule. That is right, isn’t it? A. In many 
cases. In some cases we don’t. 

Q. Now, if a man then, after your customary caution, 
persists in violating that particular rule, you would put in 
a slip on him, and you would state on that, would you not, 
that at such and such a time such and such an operator 
violated the rule in doing this, and “I cautioned this man 
about that on several occasions,” or whatever the facts 
were? A. Yes, I have put down where I have cautioned 
him. I don’t generally use that, because I feel you should 
keep the exact date that you cautioned him, and we talk 
to so many operators that we don’t— 
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147 Q. You do not try to keep those things in a little 
private hook of your own? A. In some cases, yes; 

but you talk to so many it would be quite a record to keep. 

Q. In the case of a more serious violation where you 
write a man up—I believe that is the term you use, isn’t it ? 
A. Yes. The proper term would be “write a violation slip 
on him.” We usually refer to it as writing him up. 

Q. Then that man is usually interviewed by some of the 
company officials, is he not? A. Yes, I understand he is. 

Mr. Cushman: If he knows. 

By Mr. Jones: 

Q. You know that, don’t you? A. Yes, I know some 
cases where they have been. What we do is turn the slip 
in to our office. 

Q. After that interview is taken with the man and tran¬ 
scribed in writing, I will ask you, if you know what dis¬ 
ciplinary action is taken. For example, if the man is 
suspended three days or one day or reprimanded, or what¬ 
ever it is, that is right on that report, is it not? On the 
report that I turn in? 

Q. No, on the report of the interview with the 

148 operator involved. A. I don’t quite understand you. 

Q. Well, let us suppose a man has been charged 
with some rather serious infraction of rules and an in¬ 
spector -writes him up or writes a violation slip. That 
man is sent over to Georgetown to the disciplinary office. 
He is told of the complaint and asked to tell his side of 
the story. That is put down in typewriting, and he signs 
it; and then the discipline administered to him, such as a 
reprimand or suspension or whatever it is, is also noted 
on that same paper. 

Don’t you see that paper, the report of that interview, 
after it is over? A. The only time I have seen that report 
is when I have been called over to make a statement, and 
I get a copy of my statement. 
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gency confronted you that your orders to an operator 
would be just the same as if that order was given by the 
president or general manager of the company? A. 

153 That’s correct. 

Q. He told you that? A. Yes, sir. 

Q. This interview with Mr. Musson lasted for quite some 
time, did it not? A. That’s correct. 

Q. How long would you say? An hour? A. Oh, I believe 
we talked an hour, yes, sir. 

Q. And he told you that when you were out there it was 
up to you to use your own judgment and initiative in what 
was to be done—the substance of what he told you? A. 
Yes, sir. 

Q. Have you ever had an occasion where, for example, 
a bus came to you or a streetcar came to you where a man 
was to be relieved and his relief didn’t show up? A. I 
can’t recall a specific instance, but they have. 

Q. Have you ever had an occasion to excuse a man from 
duty? I mean at his own request, not for violation of duty 
or anything, but at his own request. A. Yes, sir. I have 
excused men from Northern Division when I was Acting 
Supervisor there. 

Q. Have you while you were inspector? A. I don’t re¬ 
call a case. 

Q. Have you ever had a case where a man wanted to get 
off for some reason, and the division supervisor or 

154 someone at the division would say, “If inspector so 
and so says he can spare you, you can go”? Have 

you ever had any occasion of that kind? A. No, sir, I don’t 
believe I relieved any men on the street except due to sick¬ 
ness or something. 

• ••••••**# 

155 Q. And you know what those schedules are, don’t 
you? A. Not from memory. By a book we have, a 

headway book. 

Q. I mean you either know or you can find out by simply 
looking at your headway book? A. That’s correct, yes, sir. 
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Q. And it is the schedule, is it not, that determines what 
the headway is! A. Yes, sir. 

Q. All right. Now, then, you not only observe 

156 headways but you have the responsibility to main¬ 
tain them, don’t you? A. Attempt to maintain them 

to the best of our ability. 

Q. That is actually your job with respect to the lines in 
the area that you are assigned to: right? A. Yes. 

Q. And in observing headways and attempting to main¬ 
tain headways, you have to at times order operators to do 
various things, do you not? A. Yes, sir. 

Q. For instance, you have to order an operator to go off 
his regular route and fill in on some other route? A. That’s 
correct. 

Q. You have to order an operator to change from the 
vehicle he is on to some other vehicle in some instances? 
A. Yes, sir. 

Q. So that when you say that your main job is to observe 
headways, what you mean is that your main job is to ob¬ 
serve the headways, and where they are not maintained to 
do the very best you can to maintain them? A. Yes, that 
would be correct. 

Q. And it becomes difficult to maintain those headways, 
does it not, in the face of traffic accidents, or may become 
difficult? A. That’s correct. 

Q. Or a power failure? A. Yes, sir. 

157 Q. Or a fire? A. Any unusual circumstance could 
cause that. 

Q. The circumstance having the effect of doing what? 
Any unusual circumstance which does what? A. Could 
disrupt the service. 

Q. Now, you also testified under Mr. Cushman’s exam¬ 
ination that there is a general plan which you follow. Now 
will you take time out a moment and tell me what this gen¬ 
eral plan is? A. We are doing practically the same job 
day after day, and we fall into it. You don’t think of it as 
a plan, really. It is, I guess; but you fall into the job. You 
just—something comes up. You take care of it and do it 
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and don’t think you have done anything or pay any atten¬ 
tion to it. 

Q. Do you have a general plan by which you can look at 
your problem and put the general plan in action, and that 
takes care of the problem? A. In some cases I would say 
you could. 

Q. All right. Suppose that is true in some cases. Can 
you give me an illustration of where you have a general 
plan that would take care of the problem? A. We have a 
few, like a breakdown on a line or a bus doesn’t show up. 
I just automatically move another in his place or 

158 somewhere near his time, to adjust the schedule. 

Q. Do you always fill in the same way? A. No. 

Q. Tell me the different ways that you may use to fill in. 
A. Well, for instance, I may this evening step up—what 
we call it—three or four buses, thinking that the man who 
is late may finally get to me. The next thing I know I may 
be holding the bag. He may not be there, and I have to 
spread out so as to take care of the space in moving the 
buses up, and if the operator comes in late I am all set, 
with no disruption in service. 

, Q. What other way? A. In the case of a fire at 7th and 
Pennsylvania, I would move the cars by 9th Street and 
keep service going. That is a generally accepted plan. 

Q. You have testified, too, haven’t you, that you order 
vehicles out? A. When we need them, yes, sir. 

• ••••••••• 

159 Q. So that if it were said that you follow a gen¬ 
eral plan, you mean by that, do you not, that where 

you have to take care of space you take care of it by some¬ 
times filling in, sometimes moving up operators, sometimes 
holding back an operator, and various means like that? A. 
That’s correct. That would be the general pattern. 

Q. What is the so-called rule of thumb that you use in 
maintaining headways? A. I don’t understand the ques¬ 
tion. 
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Q. Are there any so-called rules of thumb which you fol¬ 
low in observing and attempting to maintain headways? 
A. So-called rules of thumb? 

Q. Yes. Have you ever heard the expression before to¬ 
day 'with respect to your job—a rule of thumb or so-called 
rule of thumb? A. I don’t believe I have heard the so- 
called rule of thumb. 

160 Q. Do you know what a rule of thumb might mean ? 
A. No. I don’t understand the question. 

Q. You don’t understand what a rule of thumb means? 
All right. At one time it was said that your job is to main¬ 
tain a flow of vehicles. That is the same as trying to at¬ 
tempt to maintain headways, is it not? A. Yes, sir. 

Q. Can you maintain or attempt to maintain headways 
without giving orders and instructions to the people wdio 
are running those vehicles? A. No. 

Q. Do you write a violation slip for every infraction of 
the rules that you observe? A. No. 

Q. Why not? A. Well, we try to get the work done with¬ 
out a violation slip, if possible, because it makes the man 
feel better and we certainly feel better about it. And I am 
sure Mr. Musson w r ould rather have us do it that w r ay. 

Q. Any other reason? A. No. That is the only reason 
I would have for it. 

Q. WTien you write a violation slip, is it in any way 
harmful to the operator that you write it against? A. I 
would presume it wouldn’t do him any good. 

Q. Can it be that another reason why you are re- 

161 luctant to and sometimes do not write a violation 
slip for a rule infraction is because you don’t wrant 

the man’s record to be affected? A. That’s right. 

Q. Is it true, then, that you exercise your owrn discretion 
and judgment as to whether, in case of a rule infraction, 
you will w T rite a slip or not write a slip? A. I do in all 
cases except a wrong switch. 

Q. Except a wrong switch? A. Yes. 

Q. There you feel you have to do what? A. There w^e 
are instructed to write a violation slip on him. 
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Q. So that in that one case you have an instruction which 
says if you see that rule violation you must write a viola¬ 
tion slip? A. That’s correct. 

Q. But with respect to this Manual of Rules, which as 
you can see is a pretty sizeable document—Company Ex¬ 
hibit 6—where you observe an infraction of those rules, 
except the one that you have related, you use your own 
independent judgment and discretion as to whether you 
will put in a violation slip? A. That’s correct. 

162 Trial Examiner Sachs: In answering these ques¬ 
tions that the lawyers have asked you, you under¬ 
stood they were asking you about your duties as inspector? 

The Witness: That’s right. 

Trial Examiner Sachs: I would like to ask you about 
your work on this radio car. Are you alone or are you with 
somebody else? 

The Witness: Alone. 

Trial examiner Sachs: When you get a call to do some¬ 
thing, I assume you go ahead and do it; is that correct? 

The Witness: That’s correct; if possible. 

Trial Examiner Sachs: What about the times when you 
are not doing something in response to a call? What do 
you do during that time? 

163 The Witness: Well, we do various things. We 
cruise around over the lines and look for anything 

unusual that might happen or any violation. We go to a 
tie point and observe the schedule there, that is, the ad¬ 
herence to schedule; and many times just the fact that the 
radio car is sitting at a tie point will straighten the line 
out very quickly, without even talking to the men. One man 
sees you and he tells everybody down the line, so we can 
jump around from one tie point to another and keep the 
lines in shape without too much talking. 

Trial Examiner Sachs: Do you have a definite geograph¬ 
ical area or line to cover? 

The Witness: Yes, sir. 
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Trial Examiner Sachs: And you are limited to that ? 

The Witness: Limited to a certain degree. If we are 
following a bus or streetcar, it is my understanding that 
we have no boundary, or if something unusual would come 
up we may be called out of that section by the dispatcher 
to take over another man’s section if we are not busy or if 
we are closer than he is, but generally speaking we do fol¬ 
low a certain territory. 

Trial Examiner Sachs: Do you have the job of observ¬ 
ing the manner in which the operator is operating his vehi¬ 
cle, other than maintaining schedules and headways? 

The Witness: Oh, yes. We can make any observa- 
164 tion of anything that he might do and observe and 
see it. 

Trial Examiner Sachs: Do you consider it as part of 
your job to do that? 

The Witness: Oh, yes. I just specified the headway be¬ 
cause I figured if we keep the lines on time you will have 
less trouble on them, but that is only one of the things that 
we do. 

Trial Examiner Sachs: When you get calls in your radio 
car to go some place and do something or investigate some¬ 
thing, do you always do that by yourself or are there situa¬ 
tions where other people come down, too, in the event of an 
accident or something? 

The Witness: Very often we will be sent to help in seri¬ 
ous cases or we will get volunteer help from the man in the 
next territory if he is anywhere near. He will come by any 
assist us. 

Trial Examiner Sachs: That would depend on the nature 
of the problem that is confronting you? 

The Witness: That’s right; the nature and the location. 

Trial Examiner Sachs: Could you give us some example 
of the type of situation where they ask you to go out and 
pretty much leave you alone to handle it yourself? 

The Witness: In general cases we would be alone to 
handle it. It is just in the case like a fire or serious tieup 
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that they would send sometimes three or four cars to as¬ 
sist us. 

165 Mr. Willauer: To what? 

The Witness: To assist us. 

Trial Examiner Sachs: When you say “three or four 
cars,” you mean three or four cars with other inspectors 
like yourself? 

The Witness: That’s correct, yes, sir. 

Trial Examiner Sachs: Do they ever send somebody of 
higher rank or higher authority than that of inspector? 

The Witness: Yes, sir. In fact, very often our immedi¬ 
ate superiors don’t hardly have to be sent. They come im¬ 
mediately. They are very much on the job. But they will 
be sent. They are notified of the trouble and, of course, as 
I understand it, it is up to them if they want to answer it, 
but in all cases I know of they answer. 

Trial Examiner Sachs: In connection with your testi¬ 
mony about directing an operator to do something other 
than he would do if you hadn’t told him differently, like 
turning back or leaving early and so on, do you always do 
that on the basis of your own judgment or are there situa¬ 
tions where you call in and ask somebody “What do you 
think?” 

The Witness: I don’t believe I have ever called for as¬ 
sistance in that case. I have gotten by with it so far. 

Trial Examiner Sachs: You worked that out yourself? 

The Witness: Yes, sir. 

Trial Examiner Sachs: I suppose that at 12th and 

166 F between four and six you don’t have much time to 
make telephone calls? 

The Witness: No, sir, that’s correct. I have only made 
four or five calls in the time I have been there, and that is 
for buses. 

Trial Examiner Sachs: In a location like that I imagine 
you have to keep those vehicles moving pretty fast anyway, 
don’t you? 

The Witness: That is correct. Sometimes we even have 
to load two at a time to get the street clear. 
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Trial Examiner Sachs: I have no further questions. 
Redirect Examination 
By Mr. Cushman: 

Q. In connection with this practice of warning an oper¬ 
ator in the event of the observation of a violation, haven’t 
you been instructed to do that? A. To warn them? 

Q. That’s right. A. No. Mr. Musson has often said that 
if we can get by without a violation slip that he would 
rather have that, but I have never been definitely instructed 
to warn him. 

Q. Mr. Musson has told you he would prefer that, as I 
understand it? A. That’s correct. We very often feel that 
it is like a policeman sticking a book out in front of 
167 you or waving a red flag in front of a bull. We want 
to get along with the boys and get the job done. 

Mr. Cushman: No further questions. 

Mr. Willauer: I would like to ask a couple more. 

Recross Examination 
By Mr. Willauer: 

Q. There are occasions, you testified, when superiors 
may come on the scene of one of these incidents like a traffic 
accident or something like that? A. Yes, sir. 

Q. When they come on the scene, do they take over? A. 
In some cases. Some cases just observe. 

Q. In the cases where they are just observing, then they 
are observing what you are doing about the situation? A. 
That’s correct. 

Q. So that there will be some times when they observe 
and there will be some times when they step in and take 
over? A. They don’t—our superiors do not make a habit 
of walking in and telling you what to do, but they often 
suggest. We work together; in other words, assist when 
they come. They are just one of us to help us any way 
they can. 
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Q. So that they assist you more than take over? A. 
Well, I would take orders from them if they were given, 
but I may not have to. I wouldn’t say they would take over. 
They would be the head man on the job as far as I 

168 am concerned when they got there. 

Q. The question I am asking you is: In these cases 
where you have told the hearing officer that they come on 
the street where these incidents have happened, do they 
usually order you, do they usually stand by and watch you 
carry out the job, or do they usually give you suggestions 
or assist you? A. They do anything you might need. I 
never ask them what to do or wait for them to tell me, but 
if they tell me I do what they suggest. 

Q. So you don’t stop giving orders just because Mr. 
Emmons is on the spot? A. No, sir, I wouldn’t unless he 
told me. 

Q. You feel if he wants to give an order he can come in 
and give it; is that right? A. That’s correct. 

Q. And if he isn’t saying anything that he apparently is 
satisfied with the way you are ordering things around ? A. 
I might not know he is there until quite a while after he 
arrives. 

Q. You have testified that the only instruction that you 
were given with respect to rule infractions is that Mr. Mus- 
son would prefer that you didn’t have to write violation 
slips; is that right? A. If we can get the work done with¬ 
out it. 

169 Q. If you can get the work done without it. Would 
you say a day goes by without your writing a 

violation slip? A. Yes, sir. 

Q. Would you say a week goes by? A. I don’t believe 
that is— 

Q. Would you want to stop and think for a moment and 
say the last week that you completed on duty about how 
many violation slips do you think you have written the 
last week? Were you on duty yesterday? A. No, sir. 

Q. Whenever you left duty, from that time measure a 
week back and try and figure how many violation slips, 
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approximately. A. I would say last week about three. 
I run as high as, say, fifteen in two hours. It varies quite 
a bit. 

*•••*••••* 

Robert E. Holt 

was called as a witness on behalf of the Petitioner 

170 and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Cushman: 

*•••*••••• 

Q. Are you employed by Capital Transit Company? 
A. I am. 

Q. Are you employed in the capacity of an inspector? 
A. That is correct. 

• ••••••••• 

Q. Will you tell us what your duties are as an inspector? 
A. Well, the duties are varied, but I put the first on the 
list as seeing that a safe schedule is maintained. 

Q. You don’t make up the schedule yourself? You don’t 
mean to indicate that? A. No, sir. 

171 Q. The schedule is already made up? A. Yes, sir. 
Q. What are your other duties? A. Well, they 

run from that to taking care of loading, special events, 
special occasions, and all kinds of troubles that may come 
up in a day’s work. 

Q. When you say ‘‘loading and special events,” what 
do you mean by that? A. Well, loading. I was thinking 
► of my present p.m. work. That is in the afternoon at the 
Bureau of Engraving, loading and dispatching streetcars; 
and “special events” referring to ball games, concerts, 
and just any event that might come up where you would 
need additional service, or something like that, or to 
estimate and see how many people were actually riding to 
and from. I would specify that as a special event. 
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Q. When you have a ball game, for example, what is 
your function in connection with the ball game, your own 
job? A. Well, usually my function at the ball game—at 
the breaking of it I assist with the loading of the pas¬ 
sengers. 

Q. What point is that? A. At the ball park. Seventh 
and Florida Avenue. 

Q. You would be stationed at 7th and Florida in that 
event? A. That would be only for the duration of 

172 the loading, unless I was particularly assigned to 
that corner to work for that trick of duty. If I were 

assigned to that corner to work for my trick of duty, I 
would not he loading. 

Q. Perhaps it would clarify matters if you would tell 
us just what your trick of duty is, where you work, what 
hours you work, and so forth. A. My trick of work is two 
weeks day and two weeks night. At present I am on day 
work, and my day work is as follows: I go to work at 
Georgia and V, the inspector’s office. I go to work at 
7 a.m. in a scout car. That is a radio car. We refer to 
them as scout cars. I work that car until 10 a.m. Then 
I am relieved. I am off until 1 p.m. I pick up another 
scout car at 1 p.m. and work it until 3 p.m. I am relieved 
again. Then I go to the Bureau of Engraving and finish 
up my day’s work there, get through at six. 

Mr. Willauer: You go directly at 3 p.m. to the Bureau 
of Engraving? 

The Witness: Just as soon as I can get there. I get 
relieved at Georgia Avenue and V, and then it takes me 
fifteen to twenty minutes to get there. 

By Mr. Cushman: 

Q. What are your duties in connection with your morn¬ 
ing work? A. Well, I work the scout car in the downtown 
area, and in working the scout car I observe the flow 

173 of vehicles. Also, I assist at points and observe 
them for scheduling. We have quite a bit of con¬ 
gestion in the downtown area. 
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Q. When you say you have quite a bit of congestion, 
what do you do about it? What do you personally do? A. 
I have had occasions where traffic was backing up, block¬ 
ing intersections, and so forth, disrupting our service, and 
I have asked to have a policeman brought to that location 
to help out the traffic conditions. 

Q. Whom do you ask? A. I usually radio to the dis¬ 
patcher’s office and ask them would they notify the pre¬ 
cinct, whichever the locaton happened to be in—whatever 
precinct—and ask them to send us a policeman to such and 
such location to help with the traffic.' 

Q. Do you do any dispatching of vehicles during the 
course of this scout car tour? A. No, sir, not normally. 
If there were a major tieup, I wouldn’t call the dispatcher 
in that particular case, because a major tieup is usually 
more or less spacing. 

Q. What would you do in the event of a major tieup? 
We would like to know what you personally would do. 
Would you call in? What would you do? A. That would 
depend on the location, the nature of the trouble, and so 
forth. Now, taking any given point—14th and Penn¬ 
sylvania Avenue. If I had a major tieup there and 
174 all lines were standing—of course, this is a hypo¬ 
thetical case, but it could happen—the first thing I 
would do would be to call for some help and order, in this 
particular case, the streetcars coming down 14th Street 
by way of F Street; also 15th and G; send all cars on 
Pennsylvania Avenue out G Street, and likewise for the 
ones westbound to take alternate routes east of the 
station. Then I would proceed to get at the source of the 
trouble and clear it up as quickly as possible. 

Q. Has that happened? A. It has happened to this 
extent. I don’t say that I ever had a major case there. 
Of course, there is where you would have to draw a line 
between what you might call major and what I might call 
minor, and vice versa; but it has happened to the extent 
that I have had to have vehicles rerouted or requested 
them to be rerouted. 
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Q. What else do you do on the scout car? Do you observe 
violations? A. General observance, violations included. 

Q. And in the event of the observation of a violation by 
you, what do you do? A. That depends, oftentimes, on the 
nature of it, the seriousness of it, and whether or not I 
have previously observed the same man doing the same 
thing. In some cases I put a violation slip in on the 

175 man without question; others, I have talked with 
him and tried to get the work done in harmony, so 

to speak. 

Q. In some of your work, I understood you to say, you 
load passengers; is that correct? A. That was referring 
to the p.m. part of my present day assignment at the 
Bureau of Engraving. 

Q. What is that assignment? What do you do there? 
A. Well, we have a tremendous crowd of people there at 
3:30 or 4:30 and 5:30. When these people come out, vre 
have streetcars in sufficient amount to take care of them. 
Now, probably w r e will be loading seven or eight cars. I 
have two people to help me, and of course the time element 
enters into the number of passengers the car takes away. 
I will single out one car. I usually stay at the front posi¬ 
tion, loading or telling the front car when to go, and if 
he has, say, two minutes to load before going, I shut the 
people off at the time he is supposed to leave. In other 
w’ords, I don’t permit them to board after that if my line 
is flooring normally. I mean if I am getting the scheduled 
cars in I know that I have sufficient cars in back of me 
to take care of the people. So I close the doors and send 
him away, and the other people do likewise. 

Q. Do you hire or discharge employees? A. No, sir. 
Q. Do you recommend hire or discharge? A. No, 
sir. 

176 Q. Do you discipline employees? A. No, sir, I 
never have. 

Q. Do you recommend discipline of employees in making 
out these violation slips, this form I am showing you, 
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Union Exhibit 3? Is that the form you use? A. Yes, sir. 

Q. Is your report of the particular violation a factual 
report? A. Yes, sir, facts. 

Q. You tell what happened? A. Yes, sir. 

Q. Do you make any recommendation in connection with 
that report? A. No, sir. 

*•••#••*** 

Cross Examination 
By Mr. Jones: 

Q. Mr. Holt, I show you a report dated March 9, 1946. 
You notice that about the middle your name is mentioned? 
A. Yes, sir. 

Q. That order was posted on the bulletin board? A. 
Yes, sir. 

Mr. Jones: I have only one copy of this. I will supply 
copies later. This is headed: “Capital Transit Company 
Notice, Subject: Changes in Personnel, Transporta- 
177 tion Department .’ 9 It says: 

“Effective March 1, 1946, the following changes 
w T ere made in personnel, Transportation Department.” 
Then the names of several persons that were appointed to 
superintendents, and then in the middle it says: 

“Mr. R. E. Holt, Depot Clerk, Navy Yard Division, was 
promoted to the Street Supervisory Force as Inspector.” 

Then other persons are mentioned there down at the 
bottom. That is signed by Mr. Boyd, Superintendent of 
Transportation, approved by Mr. Emmons, Transportation 
Manager, March 9,1946. 

Trial Examiner Sachs: Since you have read the per¬ 
tinent parts into the record, I take it there is no need of 
offering the document. Is that satisfactory? 

Mr. Cushman: I would like to take a look at it. 

Mr. Jones: I will ask that that be marked Company 
Exhibit 7. I will furnish copies later on. 

• , • • • • • • • • • 
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Trial Examiner Sachs: Company Exhibit 7 is admitted. 

(The document above referred to was received in 
evidence and marked “Company Exhibit No. 7.) 

By Mr. Jones: 

178 Q. One of your duties, Mr. Holt, is to see that the 
Manual of Rules is carried out and enforced, is it 

not? A. Yes. 

Q. You were asked if you had occasion or had authority, 
I believe, to discipline an employee. I think your answer 
was “No.” A. I didn’t understand it as having 
authority, sir. 

Q. Do you have the authority to discipline employees? 
A. Yes, sir. 

Q. You do. And do you exercise that authority when 
it is necessary? A. I haven’t. 

Q. You have? A. I have not, except in cases of intoxi¬ 
cation. 

Q. Then you suspend a man? A. Well, I never did put 
it in words of suspension. I relieved or, I will say, have 
taken operators off vehicles—taken them to a medical 
examiner. 

Q. And you exercised your judgment as to whether the 
man was in condition to safely operate the bus? A. I have 
never had a case like that, sir. 

Q. You mean you wouldn’t take him off if you felt he 
could operate safely, would you? A. Pardon? 

Q. You wouldn’t take him off if you felt he could 

179 operate safely, would you? A. If he had been pur¬ 
ported as having been under the influence of alcohol, 

I would take him off. 

Q. Take the case of a man you might observe running 
ahead of schedule. That is considered a rather serious 
offense, isn’t it, running ahead of schedule? A. Yes, sir. 
It creates headaches. 

Q. It creates many headaches on the line, doesn’t it? 
A. Yes, sir. 
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Q. And if you observed that of a particular operator, 
it might be that several other inspectors would observe 
the same thing? A. That’s true. 

Q. Consequently, when that man was disciplined he 
would be disciplined as the result of a report maybe from 
you and maybe one or two other inspectors who made the 
same observations? A. Yes, sir, that could happen. 

Q. And do you know this: that after a man has been 
written up he is called over to Georgetown and inter¬ 
viewed about the report? A. I understand that is correct. 

Mr. Cushman: I am going to ask him if he knows. 

By Mr. Jones: 

Q. Do you know that? A. I have never been present at 
an interview. 

180 Q. What I was trying to lead up to was this: 

Assuming for the moment that he is interviewed and 
what he said and what discipline is administered is written 
down on a sheet. Doesn’t that come to the inspector’s office 
and is on file there where you can look at a copy of it and 
see just what discipline was administered? A. We have 
a file for that that has those papers on it with the par¬ 
ticular case cited and the quotations and the disposition 
of the case. 

Q. In other words, if you write a man up you can look 
at the files at the office and see just exactly what happened 
—the files at the inspector’s office? A. I wouldn’t say in 
all cases. 

Q. In most cases. A. I wouldn’t put it in most cases. 
I wouldn’t place any number on it, because I have seen the 
files. I have read them, and I know if we got one for each 
ticket turned in that we would have to get new files every 
day or two. 

Q. But you see some of them? A. Oh, yes. 

Q. And you have seen cases of yours where you have 
written a man up? You have seen what disposition was 
made in the case? A. I have never seen one of my 
own. 
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Q. You never have? A. No, sir. 

Q. Now, Mr. Holt, you were present in the room, 
I believe, when Mr. Eicholtz testified, the witness just 
preceding you? A. Yes, sir. I heard part of it. 

Q. You heard all of his testimony? A. Part of it. 

Q. You didn’t hear all of it? A. No, sir. I came in late. 

Q. Can you tell us when you came in? I am trying to 
shorten this if I can. A. Well, I came in about the time he 
was telling about the operating of schedules and stressing 
the importance of maintaining a headway. You w r ere talk¬ 
ing about headway. 

Q. Who was questioning him at that time, Mr. Cushman 
or I? A. I think you were. 

Q. That part you did hear, do you subscribe to his testi¬ 
mony as being accurate? 

Mr. Cushman: I think that is insufficient identification. 

Mr. Jones: I guess it probably is. 

Mr. Cushman: It is a pretty difficult question. 

Mr. Jones: I withdraw the question. 

By Mr. Jones: 

Q. You do have occasion, do you not, Mr. Holt, 
182 in case of some tieup or some emergency that 
happens on your lines, such as a fire, power failure, 
or any one of the innumerable things that might happen, 
to reroute cars off their respective lines to other lines? 
A. Yes, sir. 

Q. Do you have occasion to change operators? A. Yes, 
sir. 

Q. From one vehicle to another? A. Yes, sir. 

Q. Do you have occasion to tell an operator to dead¬ 
head to a certain point to get back on schedule? A. Yes, 
sir. 

Q. And that might take him off his route on another 
route to a point where he can pick up his schedule? A. 
That is true in buses, yes, sir. 
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Q. Do you have occasion when an operator will stop 
you and tell you about a certain thing that has happened 
and ask for instructions as to what to do? A. Yes. 

Q. That happens frequently? A. Quite frequently. I 
mean it isn’t an everyday occurrence, but I would say 
frequently. 

Q. And when he relates the facts to you, you tell him 
what he is to do? A. Yes, sir. 

183 Q. You instruct him what to do? A. Yes, sir. 

Q. And he carries out those instructions? A. 

Yes, sir. 

Q. When you were appointed inspector, were you inter¬ 
viewed by Mr. Musson? A. Yes, sir. I had a brief inter¬ 
view with Mr. Musson. 

Q. He instructed you about your duties and respon¬ 
sibilities and what was expected of you? A. Yes, sir. 

Q. Do you remember his telling you this, in substance: 
that when you were out on your job that you were in 
charge, and that when he gave an order it was the same 
thing as if that order had been given by the president or 
general manager of the company? A. I don’t recall the 
particular words, but it was to that effect; and I had heard 
it since that when you are out like that you are in charge. 

Q. That’s right. Do you have occasion to reroute a 
man so that he would not be able to get back to his division 
at his regular turn-in time? A. Yes. 

Q. You answered that “yes,” did you not? A. Yes, sir. 
Q. And in some instances he might be routed over 

184 another line and be half an hour to three-quarters 
of an hour late turning in? A. Yes, sir. 

Q. Have you ever had any occasion when an operator 
would stop you and tell you he was having some con¬ 
troversy with a passenger about a fare, for example? A. 
I have had that. 

Q. And you determine what is to be done, do you not? 
A. In most cases I have ever had—I don’t recall any 
specific case—I do. 



Q. As a matter of fact, the rules provide for that, do 
they not? A. I can’t quote you the rule,—I am sorry on 
that—but in all cases I have ever had I have done that. 

Q. I will call your attention to Rule 88, which says this: 

“If the conductor or operator is in doubt as to whether 
or not a passenger has paid fare or whether fare tendered 
is good, then the passenger must be allowed to ride and 
the facts of the case brought to the attention of the first 
Supervisor met. Crew must then act in accordance with 
instructions received from such official.” 

Do you remember that now? A. Yes, sir. 

185 Q. Which is what you do, is it not? A. Yes, sir. 

Q. Do you have occasion for operators to stop 

you and report defects in the equipment? A. Yes, sir. 

Q. Take the case of a man who comes up to you on a 
bus and says, “My motor is missing.” What do you do 
about that? A. Well, if it is simply a case of the motor 
missing, I will encourage him or ask him to take it on to 
the nearest or common change-over point, where he can 
change the bus off or replace it. 

Q. Can you tell us some typical illustrations of types 
of equipment failure that have been reported to you? 
A. Well, I have had that about the bus missing, and for 
no power or weak power that would be due to missing; 
but power, clutch trouble, and such as that. 

Q. Do you then test the bus yourself, get on it to deter¬ 
mine whether it is fit to continue in operation until it can 
be replaced or a new bus obtained, or whether it should 
be taken out of service right then and there? A. No, sir; 
but in most cases the operator the majority of the time 
is more familiar with the particular vehicle and the nature 
of the trouble than I would be in this short distance. I 
will leave minor things like that up to his judgment and 
what he has told me. Of course, if it were 

186 missing, I would listen and could tell it is missing. 

Q. Have you ever had in your experience as an 
inspector an operator who refused to obey any instruction 
that you gave him? A. I don’t recall any. 
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Q. Never had any such occasion? They always comply 
with your directions? A. I don’t recall ever having any 
occasion where he didn’t comply with it. 

*••••••••* 

Q. Mr. Holt, I take it that you had occasions when a 
streetcar line was tied up and you would order buses out? 
A. Yes. 

Q. And you would route those buses and the operators 
along the line that was tied up? A. Yes. 

Q. And when the buses came to you from a certain 
division or from several divisions you would tell the 
operators and instruct them as to the schedule and w r hat 
they were to do? A. Yes. 

187 Q. How they would operate? A. Yes, sir. 

Q. What headway they would maintain and things 
of that kind. A. Well, as a rule you don't have time to 
carry it that far unless you have some help. In cases like 
that you have some help and get someone else to do it for 
you, or if they take over my job you could do it that way, 
but that is the general procedure. 

By Mr. Willauer: 

Q. I am interested in this assignment that you have at 
the Bureau of Engraving betwen 3 p.m. and 6 p.m. At 
that point did you state that you had two helpers? A. I 
have two men helping me, yes. 

Q. Who are the helpers? A. They are two guards. 

Q. Are these the terminal guards who are in issue in 
this proceeding? Are these the guards that the union is 
seeking to represent? 

Mr. Willauer: Mr. Emmons, are these the guards that 
the union is seeking to represent in this proceeding? 

Mr. Emmons: Yes. 

By Mr. Willauer: 

Q. When you say you have these two guards to help 
you, do you order them about? A. I place them where 
they can help me. 


188 Q. So that you tell them where to go and what to 
do at that particular point at that time! A. That’s 

true. 

Q. Did I understand you to say that when it is time for 
a vehicle to be pulled out or pulled away by the operator 
that, even though there are passengers standing right 
there and trying to board, you may tell the operator to 
close the doors and go? A. I have done that, yes. 

Q. Would you do that same thing when you are the 
inspector at one of these ball game incidents, when the 
ball game is over and the crowd comes pouring out? Would 
you do that same thing, namely, stand by a particular 
streetcar or bus, which ever it might be, and as far as you 
are concerned you want him to go out, you want the 
operator to go out at that moment, and you give him in¬ 
structions to close the door, notwithstanding that people 
still want to get on? A. Yes, sir. 

Q. At the Bureau of Engraving during the period that 
you are there, do you have one of these so-called peak 
periods? Is that a period when you have got a lot of 
vehicles out on the street and a lot of passengers to pick 
up and carry? A. Yes, sir, if you want to term that the 
peak period. 

Q. Could you tell me about how frequently bus operators 
or streetcar operators—which is it that you have 

189 at the Bureau? A. Streetcars, exclusively. 

Q. How frequently are streetcar operators pulling 
out of there, roughly? I am not trying to be too accurate. 
I just want to get a rough picture. A. From three to six 
it would average 40-second intervals. 

Q. Forty-second intervals? A. That isn’t accurate. 
That is guessing. 

Q. I understand that. But you feel that roughly is 
correct? A. I believe that is close, yes, sir. 

Q. And you are the one responsible for seeing that those 
operators pull out of there as they are supposed to pull 
out? A. Yes, sir. 


Q. Do you help to load passengers on a vehicle? A. 
Well, now, if you want to make a distinction between load¬ 
ing—now, I do the same there as anyone else would in 
regard to loading. I do not assist them, but I stop them 
from boarding at a particular time or point. 

Q. So that when you refer to “loading”—correct me, 
of course, if I am wrong—what you mean is that you are 
standing there by the streetcar as the passengers are 
getting aboard, and you are watching or at least 

190 keeping in your mind the time when this operator 
must pull out and pull this vehicle away from that 

point? A. Yes, sir. 

Q. And when that time comes in your judgment—your 
judgment isn’t important if it is on time, but if he is not 
on time you have to make a judgment as to what you are 
going to do, whether you are going to hold him when you 
have a 40-second interval? You don’t have much left, do 
you? A. If you get your normal flow of vehicles. 

Q. So that it is really a wrong statement to say that 
you are loading, isn’t it? A. Well, if you w r ant to draw 
the distinction between loading and the duties that I am 
performing. I mean to clarify it for my own benefit, I 
said “loading.” 

Q. By that you meant that you are standing by the 
vehicle, and at a given time you are going to tell the 
operator to close the doors, and I suppose you don’t even 
have to tell him to move. You say, “Close those doors,” 
and he closes the doors and goes? A. That is precisely 
the position. 

Q. And in doing this job you have the assistance of two 
terminal guards? A. Correct. Excuse me. You men¬ 
tioned terminal guards once before. Now, I don’t know 
whether the name “terminal” applies to these par- 

191 ticular fellows or not, but they are two guards. 

Q. Uniformed? A. Yes. 

Q. Do they have the word “guard” or something on 
their cap? A. Yes, sir. 
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Q. And you tell them how to— 

Trial Examiner Sachs: Can we agree as to what their 
classification is? 

Mr. Cushman: Those are the terminal guards which the 
company indicated they had no objection to including. 
Those are some of the terminal guards. 

By Mr. Willauer: 

Q. And you testified that you direct them how you want 
them to assist you in doing this job? A. Yes. I tell them 
where to work to assist me to move the cars and people. 

Q. At one point you said you requested vehicles to be 
rerouted. Tell me how you do that. A. Well, if I have a 
car line—this is more common with streetcars than buses 
—and they are blocked, we will say, by a fire, and it looks 
that it will be a lengthy delay, that is, we have a lot of 
equipment on the tracks, and so forth, and this equipment 
is in use, we can’t move while it is in use, so there¬ 
fore we have to sweat it out. Seeing these 
192 conditions, I would ask that the particular cars that 
traverse the line that is blocked he rerouted at some 
point away from this particular location. 

Q. How do you request it? A. Well, I would do it by 
my radio to the Central Dispatcher’s office. They in turn 
presumably would contact—well, I have heard them call 
another car and dispatch that car to this point for rerout¬ 
ing, and so on down the line, whether it be a telephone 
corner man or something like that. But that is the way I 
would go about having them rerouted. 

Q. Do you ever reroute directly without going through 
the Central Dispatcher’s office? A. Yes, sir. That is the 
reason I was late this morning. I had occasion before I 
came to work to—I didn’t reroute. I told the man to re¬ 
route, and he had his signs changed and started to 
reroute, but at the last moment I didn’t have to reroute 
him. 

Q. But you had told the operator of that vehicle per¬ 
sonally to reroute? A. I did. 


169 


Q. You did? A. Yes. 

Q. So that when you say you request vehicles to be 
rerouted you mean that sometimes you make that request 
through the Central Dispatcher’s office and some- 
193 times the operator and the vehicle are right there 
and you tell that operator what you want him to 
do with respect to the route he is to follow? A. Yes. If 
it is a convenient point where you can do that, you can 
do it without requesting. 

• ••••••••• 

195 Redirect Examination 

By Mr. Cushman: 

Q. Mr. Holt, I think you testified in response to a ques¬ 
tion by Mr. Willauer that you had authority to 

196 discipline employees. Is that correct? A. I under¬ 
stand I do have authority. I have been told that I 

have authority. 

Q. Who told you that, and when? A. Well, the last time 
I heard it was up at the office. There were several of us 
present. Now, I don’t remember distinctly whether it was 
Mr. Morse or Mr. Carver. I wouldn’t say which. 

Q. When ? A. I w T ould say six or eight weeks ago; prob¬ 
ably ten. 

Q. From today? A. Yes, sir, from today. I wouldn’t 
place any date on it. 

Q. And prior to that time did you have the understand¬ 
ing that you had authority to discipline employees? A. 
I never understood that I did have authority to discipline. 

Q. You are familiar with Section 9(b) of this rule book 
the company has referred to at times (handing document 
to witness)? You understand that 9(b) is superseded 
now? You now have that authority, is that what you were 
told? A. Well, it is superseded to this extent. I don’t 
think it has been put into print in the book. I haven’t 
seen it, but it is superseded to this extent, that the oral 
interpretation or— 
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197 Q. You understand then, as I get it, that you no 
longer have to write a violation slip about a man? 

You can discipline him right then and there; is that right? 
A. If certain conditions warrant. 

Q. What conditions? A. Well, that could be several con¬ 
ditions. What I mean by several conditions, if a man ab¬ 
solutely refused to obey instructions, or if a man should 
be operating his vehicle in a reckless manner that you 
would think unsafe. 

Q. What could you do to him, what form of discipline? 
Could you discharge him? A. You mean discharge him 
from the service— 

Q. That’s right. A. —of the company? No. 

Q. Could you tell him that he would be off for the next 
week, not to report for a week? A. No. 

Q. Could you tell him that he would be off a day, not 
to report the next day? A. No. 

Q. What could you tell him? A. Well, I wouldn’t tell 
him definitely that he was suspended if the case came up. 
I would take charge of the vehicle and take the vehicle to 
his respective terminal, which would be a car or bus garage, 
and turn him over to the superintendent. 

198 Q. Would you recommend to the superintendent 
what he ought to do about it? A. No, I wouldn’t. 

Q. You would report the facts? A. Yes, sir. 

Q. And do I understand what you mean by * ‘the author¬ 
ity to discipline” is that in cases relating to the safety of 
operations, or I think you mentioned a refusal to follow 
your instructions, you could take the man off the bus? A. 
I cited those two. Of course, we run into many problems 
that we couldn’t tell you about until they happened. There 
could be other things that would come up. 

Trial Examiner Sachs: What did you think they meant 
when they said you had authority to discipline an operator? 
What was your understanding of what you could do that 
you didn’t have authority to do before? 


The Witness: Relieving the operators out on the 
streets; in other words, while they were performing their 
duties. 

Trial Examiner Sachs: Removing them from the 
vehicle ? 

The Witness: Removing them from the vehicle. 

Trial Examiner Sachs: In cases where you discover a 
violation and you elect to talk to the man about it rather 
than turning in a ticket, you don’t consider that disciplin¬ 
ing a man, or do you ? 

The Witness: No. 

199 My Mr. Cushman: 

Q. In cases where you might reroute a bus, that is a 
temporary matter, is it not? The man doesn’t stay on 
that rerouting for very long? A. No, sir. 

Q. Just long enough to meet a particular emergency situ¬ 
ation? A. Yes, sir. 

Q. Or trouble situation? A. Yes, sir. 

Q. Then that man goes back on his regular run or what¬ 
ever run he happened to be operating? A. That’s true, 
unless it would be an extended emergency where probably 
buses would have to be detoured for a limited time. Then 
I would go to a point. I would be sent to a point and re¬ 
route the entire line. Such has happened. 

Q. Is it normally the case that the rerouting is a tempo¬ 
rary thing? A. Yes. 

Q. Now, in connection with this work you do at the 
Bureau of Engraving, these two guards, what do you tell 
them to do? A. I went there about a year ago, and I have 
the same two men that were there when I went. I 

200 placed them where they would be of best benefit to 
services generally, and they have been in the same 

position ever since, except probably a vacation period and 
have another man, and I would tell him to work such and 
such a place. 

Q. As I understand it, then, you tell them physically 
where to stand? A. Or a given area. 


172 


Q. You tell them within a particular location where they 
are to be standing? A. That’s right. To be specific, we 
have a switch there, a spur, and I want one man there dur¬ 
ing the peak to see that the cars get in their proper place. 
We have cars originating from different points through¬ 
out the city, and I want them to blend in the proper place, 
and he can do that. 

Q. Don’t they also, or at least one of them, tell some 
of the operators when to close the doors of their vehicles? 
They are lined up, aren’t they, three and four in a row all 
the time as they keep flowing through at the Bureau of 
Engraving? A. Yes, sir. 

Q. You stand up at the head of the platform, don’t you? 
A. I start off at the head. 

Q. And there is another man further away from you? 
A. Yes, sir. 

Q. Now, at that time there is a very large crowd 
201 of passengers, is there not, coming out of the Gov¬ 
ernment buildings, and so forth? A. Yes, sir. 

Q. All trying to get on the streetcar at one time? A. 
That’s right. 

Q. They all move up to the first one, and sometimes 
you load the first and the second one simultaneously, don’t 
you, or the third one? A. Sometimes as high as seven and 
eight. 

Q. And one of the other men will tell the operator when 
he thinks the car is full? He will say. “Close your door” 
or signal to them to close the door, will he not? A. Yes, 
sir. 

Q. These men do not report to you, do they, these guards? 
A. Do not what? 

Q. Report to you. A. How do you mean that, report to 
me? 

Q. The only time you have anything to do or any associa¬ 
tion with these men is at this Bureau of Engraving rush 
hour; isn’t that correct? A. Yes, sir. 
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Q. And you don’t have anything to do with their pay? 
A. No. 

Q. Or you don’t recommend whether they be 
202 promoted or anything of that kind, do you? A. No. 

Q. The only thing then, as I understand it, that 
you have to do with them is to see where they are stationed 
physically in the particular hours you work at the Bureau 
of Engraving? A. For that particular period, yes. 

• ••••••••• 

Recross Examination 

#••••••••* 

205 Q. Do you ever write a letter in addition to filing 
a violation slip? A. Sometimes. 

Q. What is it that leads you to write a letter in addition 
to filing a violation slip? A. The chief reason is because 
the space is so limited on the violation slip. You 

206 can’t go into detail and explain, give a complete 
picture of the incident or happenings. 

Q. If it is a minor violation, is it the sort of thing where 
you need go into a lot of detail? A. No. 

Q. So that do you think you could say that where you 
feel the necessity of writing a letter it will be in most 
instances because of what might be called a serious or a 
major infraction? A. You could call it that. 

Q. Have you written such letters in the past? A. I have 
written letters. 

Q. Did you write one in the year 1950? A. I would say 
yes. I don’t remember the incident, but I would say yes. 

Q. You were furnished a copy of this document which is 
entitled “Manual of Rules”? A. Yes, sir. 

Q. And which is Exhibit 6, Company Exhibit 6? A. Yes, 
sir. I don’t know about the “Company Exhibit,” but I 
have a copy of that. 

Q. The Manual of Rules? A. Yes, sir. 

Q. Do you know whether those rules authorize you to 
relieve an operator from duty if he is operating in 
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207 a reckless or dangerous manner? A. I couldn’t cite 
you to a rule that would, but I wouldn’t need a rule 

to do it. 

Q. You would then relieve an operator from duty at 
least if he was operating his vehicle in what you deemed a 
dangerous or reckless manner? A. Dangerous and reck¬ 
less, yes. 

Q. Or just dangerous, maybe not reckless? A. I guess 
they are both about the same, yes. 

Q. And you had that type of authority long before ten 
w'eeks ago? A. Well, I think that any one, whether it be 
me as an inspector or another operator, would be bound 
to do such as that under conditions for the safety and well 
being of the passengers, the people at large, and the com¬ 
pany as a whole. 

Q. Do you think it would be the duty of an operator 
to leave his vehicle and try to take over the car of another 
operator? A. No, sir, not leave his vehicle. 

Q. At this time ten weeks ago when you were talked to 
about this were you told that you had any different author¬ 
ity than you had ever had before? A. No, sir, I wasn’t told 
about that, any different authority. 

Q. What were you told then? A. Well, I couldn’t 

208 quote the words. 

Q. I don’t want you to. We want you to tell it in 
your own language. A. That we had authority to discipline 
a man, and the ten-week period—I wouldn’t place it as 
exactly a ten-week period, because it could have been eleven 
or nine, but I would say ten, roughly. 

Q. When you were told these matters, at the time did 
it seem to you that you were told you had any new authority 
that you didn’t know that you had at that time? A. Yes. 

Q. What? A. The power to discipline. 

Q. Which meant what to you? A. Meant to me that we 
now had power to discipline. 

Q. Give me an instance of where that would be a new 
authority that you didn’t have before that time. A. Well, 
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as I say, I usually place that in connection with the removal 
of a man from duty. 

Q. But you had that authority before, did you not? A. 
I was never told pointblank that I had that authority ex¬ 
cept in intoxication cases, and I have always removed. 

Q. I want to show you the Manual of Rules, being Com¬ 
pany Exhibit 6. I am going to ask you to just take 
209 time out to read to yourself paragraph (b) thereof, 
and ask you to refresh your recollection and tell us 
whether you understood that to be your authority as an 
inspector for quite a long time. That should be Rule 238. 
A. I agree. Whether it w^ould have been ten weeks ago, 
six months ago, a year ago, or four years ago, had I ob¬ 
served any man operating a vehicle in a dangerous and 
reckless manner I would have taken the vehicle. 

Q. Would you have done it under circumstances other 
than operating in a dangerous or reckless manner? A. 
Yes. 

Q. Such as? A. Intoxication. 

Q. Anything else? A. Sickness. 

Q. As well as you can, now that you are refreshing your 
recollection, try to give me the instances. Sickness, in¬ 
toxication, dangerous operation, reckless operation. Any 
thing else? A. No, that’s all. 

#*•••••*•* 

214 Trial Examiner Sachs: When you say 11 suspend, ’’ 
you mean take him off a bus? 

The Witness: That’s right. 

Trial Examiner Sachs: You don’t mean seven weeks’ 
suspension? 

The Witness: No. I said “suspend” when I take him 
off. You call it suspension or relief. 

• •••**•••• 

By Mr. Jones: 

Q. Mr. Holt, supposing an operator came up to you, 
and he was to be relieved at that particular point, a relief 
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point on the street, and his relief didn’t shown up and he 
said, “I am supposed to be relieved. I am not going to 
operate this vehicle any more. It can just sit here as far 
as I am concerned. I am going to get off. I am due to be 
relieved.” What would you do? A. I would tell him to 
take the vehicle off. 

Q. Suppose he said, “I won’t do it.” A. And if he 
absolutely refused, I would take it and move it. 

Q. You would then under those circumstances have 
authority? A. There certainly could be other circum¬ 
stances. 

215 Q. In other words, in case of insubordination, if 
you gave an order and the operator refused to 
follow it, you could take him off the vehicle? A. In that 
case, definitely. 

Redirect Examination 

By Mr. Cushman: 

Q. I would like to get straight this same point that Mr. 
Willauer has been trying to get straight, and I am not 
straight on it yet. I understood you likewise to testify 
that something new came out of this conference or meet¬ 
ing that you had. Isn’t that correct? A. Well, something 
new, yes. It was new to me. 

Q. Please state whether or not it is a fact that you exer¬ 
cised the right to take a man off a bus prior to the time 
of this meeting only in cases of intoxication. A. Would 
you repeat that, please? 

(The reporter read the pending question.) 

The Witness: Well, I would say as I said before that 
I would assume the authority or take a man off for some 
other things other than intoxication, and one would be 
dangerous and reckless operation. 

Q. I want to ask the same question that Mr. Willauer 
asked you. What additional authority or what additional 
range of discretion did you think was given to you 
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216 as a result of this conference? A. That we could 
take men off for more reasons if we thought it 

necessary. In fact, the case about insubordination. 

Q. You felt that prior to this meeting you didn’t have 
the right to take a man off the bus for insubordination? 
Is that correct or isn’t it correct? A. That’s correct. 

Q. After this meeting you formed from what was said 
the impression that you now have that latitude; is that 
correct? A. That’s correct. But prior to that, had it been 
on a streetcar line, I would have moved the vehicle, prior 
to this meeting or anything, because I would be the only 
one to move it. And when I say that, in any congested 
area — well, take Pennsylvania Avenue — if a man 
absolutely refuses to move the vehicle and I am the only 
company employee there except those who have their own 
vehicles to take care of, I would take the vehicle. 

Trial Examiner Sachs: That is where the man refuses 
to move it? 

The Witness: In the case of insubordination. Of course, 
I would tell him to go ahead first. 

By Mr. Cushman: 

Q. Did you ever have such a situation prior to the time 
of this meeting? A. I never have. 

217 Q. And it never happened at all? A. No. 

Mr. Cushman: No further questions. 

Recross Examination 

By Mr. Willauer: 

Q. I am going back to the year 1946. I want to pick De¬ 
cember, because by December you had been in this classi¬ 
fication and had been doing this work for quite a while. I 
want to say to you that you are now on the job and you 
are trying to fill in properly, and you need an operator 
to run a certain route which is different from the one that 
he has been regularly assigned to, and he is right there 
in front of you with his vehicle, and you say, “ Jim, I want 
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you to take this streetcar and go to so and so,” telling him 
where to go, and it is a different route because you are 
filling in on a line and his particular line is in good condi¬ 
tion at that moment. 

And Jim says, “I am due to turn in at the end of this 
trip, and I am not going to go over this route as you are 
directing me.” I am giving you just one thing he could 
tell you. The essence of it is he says in effect that he 
won't do it. 

I ask you, in December of 1946, confronted with such a 
situation, with the operator refusing to move that vehicle, 
what would you have felt was your authority? A. 

218 Refusing to move the vehicle over the prescribed 
route ? 

Q. Exactly. A. Then I would have let him go on his 
other route and -would have written a letter as to what 
transpired between us, quoting his conversation and mine. 

Q. And would you not have felt that you had the author¬ 
ity to take the vehicle away from him and if necessary to 
fill in with that vehicle yourself? A. Not in that case, no. 

Q. And at that time -were you familiar with these rules 
that are set forth in the Manual of Rules ? A. Fairly well. 

Q. Now I will take another illustration. The operator 
is on his last trip, and because of the necessity of main¬ 
taining schedules you have to direct him to make one more 
trip and he refuses. What would you have thought in De¬ 
cember of ’46 was your authority? A. Would have done 
the same as in the previous case. 

Q. Would you not have asked him to surrender the 
vehicle and seen that that vehicle was operated in accord¬ 
ance with your need to fill in that particular schedule? A. 
I would have written about it. 

Q. And you would not have asked him to surrender that 
vehicle and seen that it was operated in accordance with 
your need to fill in that particular schedule? A. No. 

219 Trial Examiner Sachs: Is that a question of 
authority or what is the best thing to do? Maybe 
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it is more important to have this man at his post than it 
is to have that vehicle go over the route that he prescribes. 

Mr. Willauer: If the hearing officer please, it is both. 
It is a question of what this man who has certain respon¬ 
sibilities to discharge and certain authority felt, one, was 
his duty, and, two, his authority to fullfil that duty. Both, 
I say, are involved. 

• ••••••••• 

220 John F. Miller 

was called as a witness on behalf of the Petitioner and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Cushman: 

• ••••••••• 

Q. Are you employed by the Capital Transit Company? 
A. I am. 

Q. In what capacity? A. Inspector. 

Q. You were originally employed as a bus operator? A. 
That’s right. 

Q. When did you become an inspector? A. I was put on 
the daily payroll—I don’t know what the title was. I am 
trying to collect my thoughts as to the title. I was put 
out on the street as an acting inspector, that’s what it was, 
in which capacity I stayed for approximately nine 

221 months to a year, and then I was in the depot, and 
from the depot I was made an inspector. 

Q. Will you tell us where you work now, that is, what 
location and what you do? A. I am at the southeast end 
of towm, Barney Circle. Work the morning and evening 
rush hours. My duties are to try to maintain proper 
schedules. I have, I imagine, approximately eighty to a 
hundred thousand people transferring at that point from 
buses to streetcars in the morning and vice versa in the 
evening. I have queue lines for the 30 and 90 cars that 
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come down there. I have queue lines for the 30 and 90. 
My job is to properly load the cars, get them away as 
close to schedule as I possibly can, to see that the cars are 
in their proper formation, in their proper order. 

Q. Do you have any function of observing violations and 
reporting them? A. I have to a minor degree. Being at 
a terminal, you don’t have the violations that you would 
have out more centrally located uptown. 

Q. You are stationary at that particular point? A. 
That’s right. 

Q. You don’t move around? A. That is right. 

Q. And when you observe a violation, do you make a 
report on it? A. Not always. 

222 Q. What do you do? A. The same caliber as the 
other man. A lot of times I caution the men. In 

fact, I have been down there approximately two years, and 
I think in round figures about six violations I have turned 
in. I try to more or less talk to the men. Generally the 
same men come down almost every day. We have a closer 
affiliation down there than you would have out on the 
street where there are so many different lines. I know 
the men more intimately, and as a result I suppose you 
can get cooperation from them a little easier there than 
maybe you would if you didn’t know them and didn’t have 
a chance to talk with them. 

Q. Do you have any authority to hire or discharge men? 
A. I have not. 

Q. Do you recommend hiring or discharging? A. Neither. 
Q. Do you recommend discipline? A. None. 

Q. Have you ever taken a man off a bus? A. Never. 

Q. Have you ever been instructed by management that 
you have any authority to take a man off a bus? A. Not 
directly, no. 

223 Trial Examiner Sachs: Would you like to explain 
that a little bit? 

The Witness: I mean there are reasons for which you 
would take a man off according to the laws—intoxication 
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or illness. Outside of that, I have never encountered any 
flagrant violations that I deemed it necessary that a man 
should come off. I have taken men off runs, taken the 
car myself to the nearest car barn. 

• ••••••••• 

Cross Examination 
By Mr. Jones: 

Q. Mr. Miller, I show you a notice dated March 31, 1947. 
You will notice that you are the last man on there. That 
is your notice of your appointment as inspector? A. Yes, 
sir. , 

Q. That was placed on the bulletin board? A. Yes, 
sir. 

224 Q. This is similar to the last notice. I will offer 
this in evidence as Company Exhibit 8, and I 
merely read the last paragraph. I will furnish copies. 
This says: “Subject: Changes in Personnel, Transporta¬ 
tion Department,” and as to Mr. Miller it says: 

“Mr. J. F. Miller, Depot Clerk at Northern Division will 
be promoted to Inspector in the Street Supervisory 
Forces. 

“By order of: 

“E. E. Boyd, Supt. of Transportation. 

“Approved: S. E. Emmons, Transportation Manager.” 

Trial Examiner Sachs: Are you offering that as an 
exhibit? 

Mr. Jones: Yes. 

Trial Examiner Sachs: Are there any objections? 

Mr. Cushman: No objection. 

Trial Examiner Sachs: Company Exhibit 8 is admitted. 

(The document above referred to was received in evi¬ 
dence and marked Company Exhibit 8.) 
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By Mr. Jones: 

Q. You had occasion to take a man off a streetcar? A. 
For illness. 

• ••*••••*• 

225 Q. Where did you work before you were assigned 
to Barney Circle, before your accident? A. I was 

a relief inspector. 

Q. And wrould work all over the system? A. All over. 
Q. All over the system? A. Yes, sir. 

Q. Did you work in scout cars? A. That’s right. 

Q. And when you were doing that work, in cases 

226 of emergency, such as fires or power failures or 
collisions or bad accidents that would tie the line 

up, did you have occasion to reroute men and vehicles? A. 
Many times. 

Q. And you would take a man off his regular run and 
put him on another line? A. That is right. 

Q. That was common practice when those things 
occurred? A. Yes, sir. 

Q. You did tell us, so far as discipline was concerned, 
you gave a man a caution? A. Yes. 

Q. You caution him, and if the caution was not heeded 
and he persisted in violating the regulation, then you 
would write it up and report him? A. I wouldn’t say I 
went to the extent of writing a violation slip. I would 
call his superintendent and talk with him and ask him to 
talk to the man before any violation slip was ever made. 

Q. But you have on occasion written violation slips? A. 
That is right. 

Q. Do occasions arise when an operator will call you and 
tell you he is having some difficulty with a passen- 

227 ger over fares? A. Yes, sir. 

Q. And you straighten that out and give the oper¬ 
ator instructions as to w T hat he is to do? A. Yes, sir. 

Q. And he follows those instructions? A. Yes, sir. 

Q. Did you ever have occasion or have it happen when 
an operator refused to obey an instruction that you had 
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given him? A. I wouldn’t call it refuse. Yes, there was a 
refusal. I had asked him first to do something for me, 
and he got very huffy about it and said in this particular 
instance on the old H Street line—they had a circus out 
there. We used to send cars from various divisions after 
their working hours, after the man was finished with his 
run. There would be something extra for him. In order 
to get there he would have to come in at 19th and F and 
turn around and go out to Benning. There was no other 
possible way to go. This particular night I had occasion 
to have a half hour or 45-minute delay on the line due to 
some trouble, and I went over and I explained to him my 
situation and asked him would he do it, would he make the 
trip for me. He said no, that he was sent to go out to the 
Benning car barn and lay out there until the man told him 
to go to the circus grounds and pick his people up and 
bring them in to town. So I was so pressed that 

228 I told him that he would have to go. That was an 
order then. 

Q. And he then didn’t? A. He did. 

Q. Just what you have told us is rather common prac¬ 
tice, is it not, for an inspector? You know him well and 
call him by his first name. You don’t go up to a man and 
say, “Bill, I am ordering you to do this,” but you ask 
him if he will do it? A. I have never ordered any other 
man except that one. 

Q. And if a man should refuse when you give a request 
of that kind, then you put it in the form of an order, just 
as you did on this occasion? You say, “I am ordering 
you to go”? A. Yes, sir. 

• ••••••••• 

Q. And one of your duties, Mr. Miller, is to see that the 
rules as laid down in the Manual of Rules of the company 
are enforced, is it not? A. That is right. 

Q. And these things that happen out on the street, par¬ 
ticularly when you are working all over the system, 

229 no two of them are exactly alike, are they? A. You 
run into something new every day. 
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Q. Yon run into something new every day? A. That’s 
right. 

Q. When this new situation confronts yon, it is np to 
you to use your own independent judgment as to how to 
straighten it out? A. You use your own discretion. 

Q. Your own discretion and your own judgment, and 
that is what you are told, is it not? A. That is right. 

Q. Do you remember when you were appointed that you 
had a talk with Mr. Musson? A. Yes, sir. 

Q. And that lasted some length of time? A. Possibly 
an hour and a half. 

Q. And in that hour and a half he was telling you what 
your duties were and what was expected of you and what 
a good inspector would do; isn’t that right? A. That’s 
my recollection. 

Q. Do you remember that during the course of that hour 
and a half conversation Mr. Musson said to you in sub¬ 
stance—I am not attempting to quote his exact words— 
that when you are out there you are in charge, and your 
orders are just as valid as an order of the president 
230 or the general manager? A. Yes, sir. 

Q. He told you that? A. He did. 

Q. You have occasion, I take it, to switch men from one 
vehicle to another? A. Very often. 

Q. And sometimes from a bus to a streetcar or vice 
versa? A. No, sir. I have nothing to do with buses. 

Q. Nothing to do with buses, only rail? A. Yes, sir. 

Q. When you were working over the system generally, 
did occasions arise from time to time when there would 
be a tieup and you would call the Central Dispatcher’s 
office and tell them to send you buses when a rail line was 
tied up? A. Yes, sir. 

Q. And then you would put those buses into service? 
A. Yes, sir. 

Q. And order the operators where to go? A. They come 
and report to you and ask where you want them to go. 

Q. And you instruct them? A. That’s right. 


Q. Did you ever have occasions of men reporting to you 
or stopping you and saying that there was some de- 

231 feet with their equipment, with the streetcar or with 
the bus? A. Yes, sir. 

Q. And what do you do in those cases? A. As has been 
said before, if I deem the car shouldn’t be out on the road 
in service, I send it in or tow it in, get it out of the way 
and get the line moving. 

Q. And conversely, if you think the vehicle is fit for 
operation you retain it in service? A. That’s right. 

Q. And you make that determination on your own inde¬ 
pendent judgment? A. Yes, sir. 

Q. Do you have occasions where an operator will stop 
you and say, “Such and such a thing has happened. I am 
late. What shall I do now” and ask for instructions? A. 
No, I can’t say specifically I have ever had that case. I 
try to keep on the ball and know just who is late and do 
something about it myself without having anyone to 
ask me. 

Q. Have you had occasions where a man for some 
reason, no fault of his own, might pull in ten or fifteen 
minutes late, there is no way of getting him back on his 
schedule, where you would deadhead him to some other 
point to get back on schedule? A. Oh, yes. Since I have 
been at Barney Circle I have sent cars out special to a 
certain point and tell them to pick up from there on and 
not stop between here and there—three cars in a 
row. 

232 Q. How long a distance would that be? Six or 
eight blocks maybe on occasion? A. Sometimes 

further than that. 

Q. Sometimes further than that? A. Yes, sir. 

Q. What is the furthest point you can remember? Bar¬ 
ney Circle is about 16th Street? A. Seventeenth Street. 
I have sent them as far as 1st Street. 

Q. In other words, have them travel for seventeen blocks 
without taking on any passengers? A. That’s right. Only 
if I had cars behind that to carry the passengers. 
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Q. Then you would do that in order to maintain and pro¬ 
vide adequate service? A. That’s right. 

By Mr. Willauer: 

Q. Has an operator ever asked you not to make out a 
violation slip against him? A. No, sir. 


Re-Direct Examination 
By Mr. Cushman: 

233 Q. Mr. Miller, on this rerouting of streetcars, 
that is a temporary proposition, isn’t it? A. Yes, 
temporary. 

Q. Until the line is straightened out? A. That is right. 
Q. That is true when you send a man ahead six or eight 
blocks or more to go along without getting passengers, to 
keep the line straight and get things back in their proper 
order in accordance with the headway? A. That might 
happen once in a year, but it only happens with four or 
five cars in succession, if I have enough vehicles coming 
in that I can do it. 

Q. That is a rare occurrence? A. Very rare. 

H. P. Foley 

was called as a witness on behalf of the Petitioner and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Cushman: 


234 Q. Are you employed by Capital Transit Com¬ 
pany? A. Yes, sir. 

Q. Were you originally employed as a bus operator? A. 
Yes. 



Q. And after that did you hold a position as a depot 
clerk for a time? A. Yes. 

Q. And then you became an inspector? A. That’s right. 
Q. How long have you held that position? A. September 
’45. 

Q. Did you hear the testimony of Mr. Miller? A. Yes. 

Q. Is his statement of the duties he performs substan¬ 
tially correct in your case? A. Yes, as far as I know. 

Q. I am trying to shorten this up. A. Our duties would 
be very near the same. 

Trial Examiner Sachs: Are you at a fixed position like 
he is? 

The Witness: Yes; 15th and H Northeast. 

Mr. Jones: Is that the only place? 

235 The Witness: That is the only place of duty. 
Trial Examiner Sachs: Could the testimony that 

he gave about his job apply to your job? 

The Witness: With the exception he operates streetcars 
and I operate buses. 

Trial Examiner Sachs: With that only exception? 

The Witness: Just a little different. 

Trial Examiner Sachs: Is there anything you would like 
to point out that would be any different between what he 
told us and what you would tell us? 

The Witness: No. My duties would be the same, trying 
to operate the scheduled service on the lines and check all 
infractions of rules. 

• ••••••••• 

Q. If you take time off, are you docked for that? A. 
If I have overtime that I have worked before that, 

236 no. I have never been docked for a day off. 

Q. You mean if you work overtime you get com¬ 
pensatory time off? A. That’s right. 

Q. And you have never taken any other time off? A. 
Yes. You mean— 

Q. Other than was coming to you from overtime? A. No. 
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Cross Examination 
By Mr. Jones: 

Q. Mr. Foley, I show you a notice to trainmen and bus 
operators, dated September 28, 1945. That is a notice of 
your appointment, is it not? A. Yes, it is. 

Mr. Jones: I will ask this to be marked Company’s 
Exhibit 9. 

Trial Examiner Sachs: Is it just as satisfactory to read 
it? 

Mr. Jones: I will be glad to. I will read this into the 
record: “Capital Transit Company, Notice to Trainmen 
and Bus Operators. Subject: Change in Transportation 
Personnel. Effective October 1, 1945, Mr. H. P. Foley, 
Depot Clerk, Columbia Bus Division, will be promoted to 
the Street Supervisory Force as an Inspector. By 
237 order of E. E. Boyd, Superintendent of Transpor¬ 
tation. Approved: S. E. Emmons, Transportation 
Manager, September 28, 1945.” 

By Mr. Jones: 

Q. Mr. Foley, I think you told us by possibly the adop¬ 
tion of Mr. Miller’s testimony that one of your duties was 
to enforce the rules as laid down in the Manual of Buies? 
A. That’s correct 

Q. Have you ever had occasion to take a man off a 
vehicle? A. Yes, in case of intoxication. 

Q. Is that all? A. Illness. 

Q. And illness? A. Yes, sir. 

Q. Never had a case of taking a man off for insubordi¬ 
nation or refusing to obey an order? A. No, sir. 

Q. As a matter of fact, when you give an order they 
carry it out, don’t they? A. I never had one refuse. 

Q. Never had one refuse? A. No. 



238 Redirect Examination 

By Mr. Cushman: 

Q. One other question that the union people have asked 
me to check with you, Mr. Foley. Have you recently been 
advised by management of a change in your authority 
with reference to taking men off buses? A. I was told 
about seven weeks ago by my immediate supervisor, Mr. 
Carver, that we did have and had had authority to suspend 
a man. We were told that in our office at reporting time 
around six, seven, or eight weeks ago, and he pointed out 
the fact that we had that authority since we were given 
the badge. I had been going under the wrong im- 

239 pression. I didn’t know until that time that we did 
have authority to suspend, and it was quite a long 

discussion on it there at the time. The impression that I 
had was that we could relieve a man of duty but we didn’t 
have authority to suspend. 

Q. When you say “suspend,” what do you mean? A. 
Take a man off a bus or relieve a man of duty on a bus, 
take the bus in, and then notify the division that the man 
has been suspended. 

Q. Who was present at the meeting? A. At the time I 
was told, there was about seven or eight inspectors and 
Mr. Carver and Mr. Johnson. It wasn’t a meeting; just 
■we reported at our office in the afternoon. 

Q. Prior to that time you had felt that you did not have 
that authority? A. I never had the occasion. I never had 
an occasion to come up of that kind, but I felt that I didn’t 
have the authority until that time, and I never recall being 
told directly that I did have that authority. 

Recross Examination 

By Mr. Jones: 

Q. Let me ask a question right there. Your testimony 
is not quite clear to me. I understood you to say—your 
testimony was—correct me if I am wrong about this—that 


you did understand prior to this talk you had a couple of 
months ago that you had the right to relieve a man 

240 but not suspend. Is that right? A. That’s correct. 

Q. But you didn’t have the right to suspend? A. 
That’s right. 

Q. Now, if you took a man off a bus you wouldn’t con¬ 
sider that a suspension? A. No, I wouldn’t, no. 

Q. But you took him off duty? A. No, I never had the 
occasion to take him off. 

Q. But you understood— A. I would have, prior to that 
time, if I had seen a man operating a bus in a reckless or 
dangerous manner I would have relieved him of duty. I 
would have taken the bus from him and took it to the 
garage and turned that man over to the superintendent. 

Q. So he could not go back to duty until he was put 
back? A. It would be up to his superintendent. 

Q. And what you were told here recently, you weren’t 
told that you had any right to suspend a man for any 
definite period like, say, suspend for a day or two days? 
A. No. 

Q. Nobody ever told you that? A. No. 

Q. But you always had the right to relieve a man 

241 from duty if you caught him in a violation of rules? 
A. That’s right. 

Q. And it was a serious volation? A. That’s correct. 

Q. By the way, you heard me ask Mr. Miller, I think it 
was: When you were appointed, did you have a discussion 
with Mr. Musson? A. Yes, sir. 

Q. As to your duties and responsibilities? A. Yes, sir. 

Q. And that discussion extended over some period of 
time? A. Yes. About two hours, I imagine. 

Q. About two hours he talked to you about your 
authority and your duties and your responsibilities as an 
inspector? A. That’s right. 

Q. And did he tell you in substance—I am not trying to 
quote his exact words—that when you were out there you 
were the man in charge, and when you gave an order it was 
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the same thing as if the order had been given by the 
president or the general manager? A. Yes, sir, he did. 

*•••*••••• 

242 Trial Examiner Sachs: I am interested in that 
too. May I ask a question? 

What is the difference between relieving a man and 
suspending a man? 

The Witness: Well, maybe that’s my personal opinion. 
Trial Examiner Sachs: All right, let us have your per¬ 
sonal opinion. 

The Witness: What I meant by that, if I should see a 
man driving a reckless bus. 

Trial Examiner Sachs: Let’s say the man is drunk. You 
have done that in the past? 

The Witness: Yes. If a man is drunk I take him off. 
I ask him to turn the bus over to me, drive the bus to the 
garage, and take him to the doctor. 

Trial Examiner Sachs: What do you call that, relieving 
or suspending? 

The Witness: That would be relieving of duty and 
carrying him back to the doctor. We take him back to the 
division and turn him over to his superintendent. 

Trial Examiner Sachs: After this talk a group of you 
inspectors had with Mr. Johnson and Mr. Carver, were you 
supposed to do anything different than what you just 
told? 

The Witness: I was told that we could suspend 

243 a man. I asked the question then what I was sup¬ 
posed to do, and I was told I was to notify the clerk 

at the division that the man was suspended and that he 
wouldn’t be permitted to go back to work until he had 
been o.k’d by the superintendent of transportation per¬ 
sonnel. 

Trial Examiner Sachs: Then, if I understand you 
correctly, you were to do the same thing before as after, 
the only difference being that the man could not go back 
after you reported it to some clerk until he had the 
approval of his own superintendent. Is that correct? 
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The Witness: Before, the idea that I had was I wasn’t 
suspending. The only thing I was doing was relieving of 
duty on the street and turning him over to his super¬ 
intendent, and whatever action his superintendent chose 
to take was up to him. 

Trial Examiner Sachs: It seems to me it is about the 
same thing. There may be a difference, but I can’t quite 
see it. 

• ••••••••• 

244 By Mr. Jones: 

Q. Take before this conversation that you told us about, 
if you found a man running a bus recklessly or under the 
influence of liquor, let us say, and you took him off that 
bus, you would notify the clerk at the division anyhow, 
wouldn’t you? A. If we caught a man—if I stopped a 
man and felt he was under the influence of intoxicants, 
I would carry the bus to the division and that man would 
be permitted to turn in, and I would carry him to the 
doctor, and then when he came back to the division his 
superintendent would be at the division when he was 
brought back. 

Q. Suppose you had a situation where you relieved a 
man, took him off his vehicle, and you had a relief 

245 man at that point to put on. You would notify the 
clerk at the division, would you not, so he would 

know he had been taken out of duty? A. Let’s ask that 
over again. 

Q. Let’s suppose—I don’t know whether this could 
happen, but let’s suppose a man came up driving a bus 
very recklessly to a place where you were stationed, and 
let’s say that happened to be a relief point and this man 
wasn’t going to be relieved at that point but there were 
relief men there to relieve others, and you took this man 
that you thought was driving dangerously and recklessly 
off his bus and took one of those relief men and put him on 
his bus to continue his trip. Would you not then tele- 


<i 
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j phone in to the division that you had taken Operator X 

W off his run, so they would know about it? A. Yes. 


Isaac N. Collins 

m was called as a witness on behalf of the Petitioner and, 
having been first duly sworn, was examined and testified 
# as follows: 

y 246 Direct Examination 

By Mr. Cushman: 
i* 


« 


* 


► 
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Q. Where are you employed? A. Capital Transit Com¬ 
pany. 

Q. How long have you been employed by the company? 
A. Since December 18, 1919. Almost thirty-two years. 

Q. You are an operator? A. I am. 

Q. Do you operate on the Calvert Bridge line? A. Yes, 
sir. 

Q. Will you describe the situation at the end of the 
Calvert Bridge line, physically? A. It is a one-track loop. 
It is an off-street—what is called an off-street terminal, 
because you pull in off a street, and that circles around 
and comes back out. There is just one. 

Trial Examiner Sachs: This is a bus line? 

The Witness: No, streetcar. Buses also go down there, 
but it is a different problem for them. 

By Mr. Cushman: 

Q. Did you hear the testimony yesterday of Mr. Boyles? 
A. Yes. 

Q. With reference to the inspector moving the 
247 men around on the Calvert Bridge loop? A. Yes, 
I did. 

Q. Will you state whether or not it is a fact when the 
situation arises similar to that stated by Mr. Boyles that 
in the absence of an inspector the men will change cars 
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on their own? A. Yes, sir, we do. I might point this out. 
There are two lines operating there, the No. 90 and No. 92. 
No. 92 is Florida Avenue and 90 is New Jersey Avenue, 
and they intersect at New Jersey and Florida Avenues, 
Northwest. Sometimes the one car may cut another out, 
that is, usually at Calvert Bridge ahead of it, and when 
that happens we change cars without any order at all at 
Calvert Bridge. We do that ourselves, in order that each 
one may leave on their time. 

Trial Examiner Sachs: Is that at a point where there 
is no inspector on duty? 

The Witness: There is an inspector there from 6:30 in 
the morning, I believe, until 9:30; and then there is one 
comes on in the evening. I don’t know what his hours 
are. I think about 3 to 11, something like that. Even with 
an inspector there, when we know we have a car cut out we 
go ahead and change without him even saying anything 
to us or we saying anything to him. 

By Mr. Cushman: 

Q. You are instructed, are you not, when a situa- 
248 tion is not one that is covered by a specific rule, to 
use your best judgment as to what to do? A. That 
is correct. 

Mr. Cushman: In that connection, I call to the attention 
of the Board Section 3(a) of the rule book, Company 
Exhibit 6. 

That is all. Thank you. 

Mr. Jones: No questions. 


Joseph B. Gardiner 

was called as a witness on behalf of the Petitioner and, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 


By Mr. Cushman: 

Q. Where are you employed, sir? A. Capital Transit 
Company, Southern Division. 

Q. You are an operator? A. Bus operator. 

249 Q. You sometimes run into situations where there 
is a blockade on your bus line? A. Yes, sir. 

Q. In the absence of an inspector, what do you do? 
A. Handle the situation to the best of my ability, as 
common sense, and good judgment would dictate to me. 
For instance, if I am over a blockade caused by a fire or 
accident or any other thing, I wouldn’t leave the bus in 
order to get hold of an inspector or dispatcher or some¬ 
thing to detour around a block, but would keep the bus 
on schedule. I would do that of my own accord. 

• ••••••••• 

Cross Examination 


By Mr. Willauer: 

Q. WTien did you become a bus operator, roughly? A. 
I think I was on the bus November 17, 1936. 


250 Mr. Cushman: I would say now, if you want me 
to put it in the form of a motion, that the union 
moves to eliminate from the description of the unit as 
previously given earlier in the hearing, the amended unit 
as orally amended, I believe it was, yesterday—that 
instructors be deleted from the description of the unit and 
be included as one of the groups that are excluded, so 
there will be no question there. 

Mr. Jones: No objection to the motion. 
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Trial Examiner Sachs: Then the motion is to 
eliminate instructors from the unit, and I assume 
the parties prefer that the exclusion specifically name 
them, so that the exclusions would read: “Excluding in¬ 
structors and supervising instructors,” as well as 
252 the other classifications now in the exclusion. 

Mr. Cushman: I think if you just say “excluding 
instructors” it makes a neater way of saying it. 

Trial Examiner Sachs: Just strike out “supervisors.” 
Mr. Cushman: That’s right. It covers all categories 
of instructors. 

Trial Examiner Sachs: Very well. 

Mr. Jones: I think that’s all right. 

Trial Examiner Sachs: There being no objection, the 
motion is allowed. 

• ••••••••• 

642 William Arthur Preece, 

a witness called by and on behalf of the Company, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

• *••*•••*• 

Q. (By Mr. Jones) And you are employed by the Capital 
Transit Company? A. I am. 

Q. In what capacity? A. As inspector on the street 
supervisory force. 

Q. How long have you been an inspector? A. Since 
April of 1946. 

Q. How long have you been with the Capital Transit 
Company or one of its predecessor companies? A. I 
joined Capital Transit Company in July, July 5, 1941. 

Q. 1941? A. Yes. 

Q. In what capacity? A. Bus operator. 

643 Q. And from bus operator you were promoted to 
what? A. I went to acting depot clerk. 

Q. From depot clerk? A. To depot clerk. 

Q. And from depot clerk? A. To inspector. 


Q. Will you tell the Hearing Officer, Mr. Preece, in your 
own language what your duties are as inspector and what 
authority you have as inspector? A. My duties are to 
maintain service and schedules; to observe the operation 
of the operators, and to take necessary action or what I 
think necessary action in case of violations. 

Hearing Officer Sachs: Where are you stationed now? 

The Witness: I am stationed with the inspectors force, 
Central Division. 

Hearing Officer Sachs: You use a radio car, do you? 

The Witness: I have been working summer vacation 
relief. 

Hearing Officer Sachs: I see. 

The Witness: Since June. 

Q. (By Mr. Jones) But during the time you have been 
an inspector, I assume that you have worked in a radio car 
and also in designated locations on the street? A. I have. 

Q. Is one of your duties to enforce the Manual of 
644 Rules of the Company? A. That’s right. 

Q. Mr. Preece, when you were made an inspector, 
were you talked to by any of your superior officers? A. 
Mr. Boyd talked to me, Mr. Emmons talked to me, and Mr. 
Musson talked to me. 

Q. Generally, what instructions were you given? A. 
Well, Mr. Musson, I had quite a long talk with Mr. Musson, 
and he told me that I was going out on the street and told 
me some of the experiences that had been had about pulling 
chains out of slots, plows—for instance, what you might do 
if a plow pulled in a switch and there was another line 
intersecting there, and I had quite a bit of authority; in 
fact, I had as much authority out there as Mr. Emmons 
or Mr. Merrill. 

Q. Mr. Merrill at that time was president of the Com¬ 
pany? A. He was president of the Company. 

Told me that at any time I was filling out a violation 
slip, that I was always to consider that a man’s job was 
at stake, and to use my authority wisely. 
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Q. Now, do you have occasion at times to re-route ve¬ 
hicles, such as street cars and buses, and the operators that 
are operating those vehicles? A. I do. 

Q. Is that a frequent or an infrequent occurrence? A. 
Well, depending on 'where we are working, it could 

645 be frequent or it could be infrequent. 

Q. Have you had an occasion where you have been 
forced or required to do that within the last two or three 
weeks? A. I worked at Union Station several vreeks ago 
and the Mt. Pleasant line was tied up, and I needed service 
on the 13th and D, so I pulled a 90 car and sent them into 
13th and D with instructions to run Mt. Pleasant and go 
to Mt. Pleasant. 

Q. Was that on a Saturday? A. That was on a Saturday. 
I worked on Friday and Saturday. 

Q. Do you have occasions when an operator will stop his 
vehicle and ask you for instructions? A. Yes, very often 
that happens. 

Q. Will you tell us briefly how that comes about? A. 1 
"was working the scout car and I met an operator at Wash¬ 
ington Circle, and he called me over to his car and said his 
car would not park, so he asked me what he should do. 

So I told him to set his sign 7th Street "Wharves, con¬ 
tinue in service, using his track brakes and dynamic brakes 
to control his car. And I drove along slowly with him in 
the scout car, and when we got to 7th and Pennsylvania 
Avenue I changed his destination to the Navy Yard, took 
him in there, and I had called in by the radio and had them 
be ready with another car at the Navy Yard, and the man 
changed cars and went back on his run. 

Q. Now, in the circumstances that happen out on 

646 the line, are those things that happen in the same 
way or are they each one a little different from the 

other? A. I consider each one an individual case. 

Q. Do you have occasions—Have you had any occasion 
you can think of where you have had to caution operators 
about being out of uniform? A. Yes, I have. 


Q. Have any occasions like that happened within fairly 
recently? A. Well, I had one several years ago. 

Q. Tell us about that. A. I was working at 15th and 
New York Avenue, and I looked east or northeast on New 
York Avenue and about a block and a half away I could 
see a street car coming and the operator had a very light 
yellow polo type shirt on. 

So I met him at the platform at New York Avenue and 
15th, and I asked him if he understood the rules about 
uniforms. 

And he said Yes, but that shirt was awfully cool and he 
bought it and he was going to wear it. 

So I told him No, he couldn’t wear that type of shirt. 

So he said: “Well, I think I will.” 

I said: “Well, you go back to the barn. You change the 
shirt. If you don’t change the shirt, don’t come back.” 

I called the supervisor of the Benning Division from 
which he operated and told him I didn’t want that 

647 man back on the line with that shirt on. 

WTien the man came back to me on the next trip, 
he had a regulation shirt on. 

Mr. Cushman: What was the man’s name? 

The Witness: I don’t know his name. * * * 

Q. (By Mr. Jones) Do you have occasions when you 
have to caution men for such things as running ahead of 
time? A. Very often, yes. 

Q. Have you had an occasion happen to you along those 
lines fairly recently? A. I worked at Brightwood up until 
June, and occasionally a man would get off his schedule 
and I would talk to him about it. 

648 Q. Do you recall any occurrence that happened to 
you in the neighborhood of Connecticut Avenue and 

S Street? A. I was working at Dupont Circle— 

Q. Can you tell us when that was? A. This was back 
around 1949 or ’50. I’m not too sure of the exact year. 
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And I was checking the cars and the schedule at Connecti¬ 
cut and S. An operator came down over the Connecticut 
Avenue hill and he was ahead of time, and when he came 
over to the platform I tried to talk to the man. 

He didn’t seem very receptive about it. In fact, he got 
real angry about it. 

Q. Do you remember the identity of the man or the man’s 
name or the man’s badge number? A. No, I’m sorry; I 
can’t recall. 

Mr. Cushman: Same objection. 

Hearing Officer Sachs: Overruled. 

The Witness: In fact, I don’t know his name. 

And I cautioned the man about running ahead of time, 
and he told me to go ahead and write him up, which I did. 
I wrote a violation report on him. 

Q. (By Mr. Jones) Now, do you have occasions, Mr. 
Preece, when it becomes necessary in re-routing men, to 
send a man from one line to another so that when he makes 
the trip that you have assigned him to he will not be 
649 able to turn in at his regular turn-in time but will 
be late in turning in? A. This instance I mentioned 
at Union Station, the operator on the 90 car that I sent to 
13th and D told me that he was due to be relieved either 
coming back from 17th and the Avenue or the next trip. 
I didn’t question him closely because I needed the car, and 
I called the division on which he operated and told them 
this man would be late for his relief, to see that the relief 
was properly made. 

• ••••••••• 

Hearing Officer Sachs: Excuse me a minute, Mr. Jones. 

On that last question, Mr. Preece, did you mean that the 
operator had to relieve someone else, or someone else was 
supposed to relieve him? 

The Witness: Someone else was to relieve him. I didn’t 
question him as to whether or not he was through for the 
day; just to be relieved. 

Mr. Cushman: Do you know this man’s name? 


The Witness: No, I don’t. I’m sorry. 

Mr. Cushman: Same objection. 

Hearing Officer Sachs: Overruled. 

Q. (By Mr. Jones) I think the question that was pend¬ 
ing, Mr. Preece, w^as whether or not you on occasions find 
it necessary to order out men and vehicles to take care of 
certain situations which arise? A. I have the au- 

650 thority to do it. 

Q. Do you have occasion to do it, to call out men 
and cars and buses? A. Yes, on a line tie-up we could call 
a division and tell them we want some buses or call the 
dispatcher’s office, rather, and tell them we w*ant buses at 
a certain location. 

Q. Have you had occasion to do that? A. I can’t recall 
any right now. 

Q. Have occasions arisen when you have received word 
from the dispatcher’s office that there has been a tie-up at 
such and such a point and that they are dispatching buses 
to you? A. Yes. 

Q. And you give directions to the operators of those 
buses? A. Yes, sir. 

Q. What do you do with them? Can you give us an 
illustration of that? A. When I was at Brightwood we 
had a bad tie-up on 7th Street on the Georgia Avenue line, 
and I was called by the dispatcher who told me that the 
line was tied up; that I would have some buses coming 
to me. 

Well, first— 

Mr. Cushman: When was this? 

The Witness: It has been within the last year. I can’t 
tell you the exact date; I don’t remember it. 

651 Mr. Cushman: I would appreciate it, Mr. Jones, 
if you would attempt to get this witness to establish 

the time and place and who was present and the names of 
the individuals concerned. 

Mr. Jones: I will do that. 

The Witness: And the first four or five buses that came 
to me w^ere going to Georgia and Alaska. I needed service 
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from Brightwood, so I told three of them to go—I changed 
their orders; I told them, the first three, to go to Georgia 
and Alaska, and the second two I turned around at Bright- 
wood and put them in service, telling them their destina¬ 
tion. 

Q. (By Mr. Jones) And where were you when this took 
place? A. I was stationed at the Brightwood terminal. 

Q. Yes. Now, can you remember the names of any of the 
operators that were involved in that occurrence? A. I 
believe one I remember was Sam Cook. 

Q. You don’t remember the others? A. Oh, no. I was 
too busy to get their names. 

Q. Have you ever had occasion to write commendations 
with respect to men who handle themselves exceptionally 
well under certain circumstances? A. No, I haven’t done 
that. 

Q. You have not? A. I have told the men they have done 
good jobs, but I haven’t written any commendations. 
652 Q. Have you ever had occasion to change oper¬ 
ators from one vehicle to another? A. Yes, sir. 

Q. Can you tell us how recently that has been? A. That 
has been in the last year at Brightwood. 

Q. And if you can, in line with what Mr. Cushman asked, 
wfill you tell us the place and the time, as near as you can, 
and the people involved, if you can remember their names ? 
A. Well, at Brightwood, if my line would get real late, I 
would take the operator off the first car and take him back 
to the operator that was on time and put this operator that 
■was on time in the first car, let him go on, and cut this oper¬ 
ator—and this car—that I took off the first car, cut him 
back at Brightwood for scheduling. 

I don’t recall the names. I don’t know a lot of these 
men by their names. 

Q. Occasionally when the line get behind, do you ever 
give instructions to operators to deadhead to a certain 
point or to skip stops or things of that kind? A. Yes, I 
have. I have done that. 
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Q. When a man comes to yon very late, have you given 
him directions to deadhead to a certain point or take some 
route or take some other means to get him back on time? 
A. I have done that. 

Q. Is that something that happens frequently or 

653 infrequently? A. Well, that happens frequently. 

Q. Can you think of an instance where it has hap¬ 
pened within the last 30 days? A. Well, just Saturday 
afternoon— 

Q. This past Saturday? A. Yes, sir. There w^as an 
accident at New York Avenue and North Capitol Street 
and the line was tied up westbound, northbound, and south¬ 
bound. That’s westbound on New York Avenue, north- 
and southbound on Capitol, North Capitol Street. 

So I cut the line. The northbound 80 line, I told the 
first two operators to special their cars from Brookland 
back, and cut the southbound line, the first two cars at 
Washington Circle, and cut the first westbound car on the 
82 line at 14th and G, and there w*as a man that w*as due 
to make his last trip, I sent him on in to the Park on that 
last trip. He w*as due to be relieved at Eckington, so I 
sent him on in to the end of the line with instructions to 
set his sign Eckington. He would be late to make that 
relief, and I called the division or called the dispatcher 
and told him that this man would be late, to put the relief 
out from the barn. 

• *••*••••• 

654 Q. I don’t think you got my question. I said: 

Do operators on occasions report to you, stop you 

and tell you that, for example, that their brakes are not 
wrorking properly or that the motor is missing or that they 
have no lights or that their air pressure is low, things of 
that kind? . A. Yes, sir. 

Q. Does that happen frequently or infrequently? A. Yes, 
I w r ould say it happens frequently. 

Q. And w’hat do you do in those circumstances? A. I 
test the equipment and if, in my opinion, the equipment 
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is safe to operate, I will have them operate to a point 
where I can have a change-off made, or if I feel that it is 
unsafe, I will hold the bus there and replace it there. 

Now, in the case of brakes, I don’t take any chances 
■with brakes. If the operator feels that that brake isn’t 
safe, I will hold the bus and change it. 

Q. And you make the determination as to -whether it is 
safe for the vehicle to operate? A. Yes, sir. 

Q. What do you do in the case of fires or tieups where 
there are police or firemen at the point -where the situation 
has arisen? A. When I arrive at the scene of a fire or 
bad tie-up, I try and see how quickly I can get the service 
operating. 

655 For instance, if it’s a fire and it’s a bad fire and 
there is hose across the rails—if it’s a street car—I 
will call for the bridges and we will put the bridges up and 
get the service moving again, or if it won’t require the 
bridges, I will check with the chief or the police and see 
how quickly we can move the equipment. 

Hearing Officer Sachs: What chief do you mean; the 
fire chief? 

The Witness: That’s right; fire chief. 

I will call in for re-route, if it is bad, re-route the cars 
from another point, and if we can’t get service moving there 
within a reasonable time, I will call for buses to take the 
place of street cars until the emergency is over. 

Q. (By Mr. Jones) Now, -we have spoken somewhat, Mr. 
Preece, about these violation slips or writing a man up. 
That means the same thing? A. That’s the common ex¬ 
pression, yes. 

Q. Common expression. Are there occasions when you 
speak to operators and caution them or discuss matters 
-with them and you do not write up violation slips? A. 
Yes, sir. 

Q. What are your instructions or feelings about that as 
to when you will write a man up? A. Well, I use my own 
discretion on that. I feel if I can get a man to do his 
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work because he wants to do it, I have a good man 

656 there that I don’t have to watch any more. 

I might caution him and at the same time tell him: 
“Now, I’ve cautioned you about this thing, and if I catch 
you again, I’ll put a violation slip in against you.” 

Q. Do you have occasions when you are stopped by oper¬ 
ators when they have had some difficulty with passengers 
with respect to fares, for example? A. Yes, sir. 

Q. And what do you do in those situations? A. Well, 
if there is a reasonable doubt, I’ll give it to the passenger, 
probably; tell the operator that we’ll just forget about it; 
we’ll try to get the passenger’s name and tell them to 
let it go. 

Q. But you tell the operator what he is to do? A. 
Yes, sir. 

Q. Have you ever had occasion since you have been 
inspector to take a man off of a vehicle? A. No, sir. I 
have been present when they’ve been taken off, with another 
inspector, but I haven’t had occasion myself. 

Q. Now, going back for a moment: When you were a 
depot clerk, did you ever have occasion to prevent a man 
from going on duty when you were depot clerk? A. Yes, 
I suspended a man one time. 

Q. Would you tell us about that? A. I was an acting de¬ 
pot clerk at the time. 

657 Q. Can you tell us when that was? A. I would 
say that was back around 1945 or early ’46. 

Q. Can you remember the name of the man involved? 
A. Yes. His name was Medary. 

Q. Tell us the circumstances of that occurrence. A. I 
believe it was around 7:00, between 7:00 and 8:00 in the 
evening. I received a telephone call and it was this 
operator, Mr. Medary. He was at Wisconsin Avenue and 
Massachusetts Avenue. He was supposed to be relieved. 
At that time we were making relief at that point on the 
N-2 line. And the relief man wasn’t there. So he asked 
me where he was. 
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I checked the book and I said: “Well, if the man isn’t 
there, I’ll see if I can get a man down there, but I want 
you—Will you take the bus to 17th and K and set the 
sign Wisconsin and Fessenden. If there is no one at your 
relief point”—which would be Wisconsin Avenue and 
Massachusetts Avenue—“when you get back there, come 
on to Wisconsin and Fessenden, and if there is no relief 
man there, bring the bus in.” 

He said: “I won’t; I won’t do it.” 

I said: “Medary, I’m telling you officially to do that.” 

Well, I was quite busy at the time with an accident, so 
I didn’t think any more of it till I saw Mr. Medary at 
the window. 

So I went out in the trainmen’s room and I asked 
658 Mr. Medary if he had made that trip, and he said: 

“No.” 

I said: “What did you do with the bus?” 

He said: “I brought it in.” 

I said: “What did you do with the people?” 

He said: “I transferred them to the bus behind me.” 

I said: “Mr. Medary, you’re suspended. Don’t go to 
work until you see Mr. Dodge,” who was superintendent 
at that time. 

I wrote it in the book so that the man who relieved me 
would know that he was not to receive any trips until 
he saw Mr. Dodge. 

Q. Mr. Dodge was division superintendent? A. He was 
division superintendent. 

Q. How do the operators, as a rule, address you when 
they speak to you? A. Well, some of them call me “Bill”; 
some of them call me “Inspector,” and some of them 
come up in the case of a tie-up and say: “Where do you 
want me to go? You’re the boss. Send me where you 
wish.” They might do that. They have various ways of 
addressing me. 

Mr. Jones: I think that’s all. 

Excuse me, Mr. Cushman. I just wanted to ask one other 
question. 
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Q. (By Mr. Jones) Do you have occasion as a part of 
your duties to observe the condition of the property, 

659 such as tracks, switches, and things of that kind! 
A. Yes, sir. 

Q. And if you find something bad in the switch or track, 
what do you do? A. Call in for the construction crew 
to come and take care of it or to see if it’s all right. For 
instance, if it is a switch, they have an inspection crew that 
comes around, or they will call in for someone to come 
and fix it. 

Q. What do you do with respect to snow equipment, in 
case of a snow? A. Well, we ride the line, and in case we 
deem it necessary for sand or the rail is becoming—rather, 
the snow is becoming deeper on the rail, if we think it 
should be, we call for sand to be put down, send trucks 
in places, or for the snow sweeper to go on that line. But 
usually those snow sweepers are on the line and work 
continuously. 

Q. I see. 

Mr. Jones: I think that’s all. 

Cross Examination 

Q. (By Mr. Cushman) When you had this original 
conversation with Mr. Musson when you went on duty as an 
inspector, did he discuss with you specific types of situa¬ 
tions and give you instructions as to what to do ? A. From 
his own experience, what things might have happened or 
had happened. 

660 Q. Tell us about them. A. Well, for instance, what 
he would do if he found a chain in the slot or the plow 

was pulled at the point of switch. He didn’t tell me any 
specific instance, but he did say what he had done on 
those occasions. 

Q. Did he tell you anything about the case of fire block¬ 
ades on the line? A. Yes, he said w T e have bridges which 
he has used a number of times. 

Mr. Jones: They are hose bridges? 
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The Witness: And might call for a re-route. 

Q. (By Mr. Cushman) Any other specific situation which 
he described? A. Would you repeat that question? 

• *••*•••*• 

The Witness: Yes, he described different instances where 
he had had a fire in a certain part of town and he would call 
for a re-route of the cars and re-route them at different 
points, and that in case of a fire—that would be a case of 
blockade I was speaking of—in case of fire, if we thought 
it was necessary, to get bridges, put them up, and open 
the line up, and if it was buses, re-route the buses around 
the block. 

Q. (By Mr. Cushman) Did he tell you anything 

661 about what to do in the event the line was running 
late? A. He explained what he had done. 

Q. What did he tell you? A. Well, you can cut the 
line and get it back on schedule. You can jump the oper¬ 
ators ahead. 

Q. Did he tell you how to do that, how he had done it? 

A. Yes, by moving an operator from one car to another or 
telling them to cut a trip coming back. 

Q. Anything else he told you? A. Concerning this same * 
thing? 

Q. Other situations which arise. A. He told me a lot of 
experiences he had had. Of course, I don’t recall them 
right now. They would come to my mind later on perhaps, 
but I don’t recall them right now. 

Q. He described a variety of situations which occur on 
the line, did he not? A. Yes, sir. 

Q. And he told you what he did and expected you to do 
in each of those situations; is that correct? A. Yes. 

Q. That was related to things like fires, accidents, and 
the like? A. In handling the men, about handling the men, * 
and remembering, as I explained before, that these men’s 
jobs were at stake. 

662 Q. Well, you’re not answering my question, I 
don’t think. 
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Mr. Cushman: Will you read my question back, please? 

(Record read.) 

Q. (By Mr. Cushman) I think you can answer that 
question Yes or No. A. I will say it this way: He told us 
his experiences but he didn’t necessarily say that I had to 
do that thing, but it would probably be exactly the same 
instance—the same kind of trouble. 

Q. Is that what he said or is that what you are saying? 
A. That’s what I say. 

Q. That’s what you say. I want to know what he said. 
A. I am sorry. I don’t quite understand. 

Hearing Officer Sachs: Have you told us everything that 
you can now remember that Mr. Musson told you about the 
different situations that you might come up against? 

The Witness: Yes, sir, at the present, I have. 

Q. (By Mr. Cushman) I think you mentioned previ¬ 
ously in your testimony that there was something new 
every day; is that what you said? A. I suppose I said that. 
I’ll agree that I did. 

Q. I mean, the record will show. I don’t remember the 
exact words, and I don’t expect you to remember the 
exact words. It’s just the substance. I was just directing 
your attention to a particular point. 

663 I would like you to tell me, tell the Hearing Officer 
what is new every day. Tell me what was new 
yesterday or the last time you were working that was 
different from something you had the day before, and how 
it was new. A. Well, actually, the instance itself is not 
the same as the previous one. It is something new. 

Q. What instance? A. The line tying up. 

Q. You have line tie-ups from time to time, don’t you? 
A. Yes, sir. 

Q. Are they frequent or infrequent? A. Frequently we 
have them tied up. 

Q. All right. Now, will you tell me the last line tie-up 
that you had and tell me how, in what way it was different 
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from the preceding tie-up? A. Well, the last tie-up I had, 
there were three rails blocked. That is two different lines 
but three different rails, the northbound rail blocked, the 
southbound rail blocked, and the westbound rail blocked. 
And in the preceding instance I had no service into 14th 
and D. In my opinion, they are different. 

Q. How are they different? A. Well, in one I had a 
stoppage of the line right there, and in the other I had 
no cars coming to me and I had to put a car in. I couldn’t 
fill a car from that point at New York Avenue. 

664 Q. Did you ever have a situation like that one 
you had at North Capitol before, since you have been 

an inspector? A. No, not like that one. 

Q. Did you ever have a situation where you didn’t have 
a car coming to you before? A. Yes, sir. 

Q. Frequently? A. Well, I would call it—Yes, I would 
say frequent. 

Q. So there wasn’t anything new about that experience; 
is that correct? This 14th and D, was that the one? A. 
13th. 

Q. 13th and D. That has happened to you fairly often 
before? A. No, I hadn’t worked at Union Station. 

Q. Well, let’s not confine it to a specific line. A. I see. 
Q. You have had a number of situations in which the 
line has broken down for some reason, in the sense that 
no car was coming? Are you ever on buses? A. That’s 
right. 

Q. Or no buses coming? That has happened a number 
of times before that ? A. Oh, yes; yes, sir. 

Q. All right. Now, you have given us two types of 
situation. What are the situations which you say 

665 have been different from day to day or different 
from those you handled before, other than the North 

Capitol one, and tell us how they were different? A. You 
mean on tie-ups? 

Q. Well, I will give you any of these situations which 
you have described. As I understand it, you said there 
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was something different every day. You have been in this 
business as an inspector since April 1946; is that correct? 
That is slightly over five years. A. That is right. 

Mr. Jones: I think the testimony is that these situations 
which arise, none of them are exactly the same. I think 
that was the testimony. I don’t think the testimony shows 
that there was a new situation that arose every day that 
had never happened before. 

Mr. Cushman: I do not wish to—I am sure you know— 
misstate what he intended to say. 

Mr. Jones: I know you don’t. 

Mr. Cushman: And if that is what you intended to say, 
I would withdraw the question. I wish you to feel free to 
say in response to the question any explanation that you 
wish to give. In other words, if you feel that my question 
has not clearly indicated, entirely indicated the content of 
your previous testimony, or that the answer called for is 
not the situation which you wish to describe as you 
666 wish to state it so that your answer to the question 
will be what you intend to say— 

The Witness: Well,— 

Mr. Cushman: Now, wait a minute. 

The Witness: Well, I would say— 

Mr. Cushman: We haven’t any pending question. I 
have withdrawn it. 

Q. (By Mr. Cushman) Let’s take Mr. Jones’s statement 
as a reflection of what has been said; these situations are 
different. 

Hearing Officer Sachs: He says not exactly alike. 

Q. (By Mr. Cushman) Not exactly the same. Tell us 
wherein they differ. A. I was referring to if you have a 
standing car, it might be some kind of trouble on the car 
today and it might be a little different trouble tomorrow. 

Q. When you say different trouble on the car, what do 
you mean by different trouble ? A. One might have a plow 
pulled or it might be a fuse blown or it might be line 
switches. 


Q. In each situation—I don’t mean to stop you. A. Go 
ahead. I am through. 

Q. In each situation, however, the result has been that 
the car was broken down or the line broken; is that correct? 
A. That’s right. 

667 Q. And when you said the situation was different, 
you mean the cause of the failure of the car to 

continue on its schedule was a different cause; is that what 
you mean? A. That’s correct. 

Q. Are there any other things in connection with the re¬ 
routing of lines or blockades on the line or the necessity 
for filing in service which are different in each case, other 
than the mechanical defect which may be the basis upon 
which the failure is predicated; that is, the failure of the 
service to he on schedule? A. I don’t recall any. 

Q. I think you testified that you had never pulled a man 
off a bus; isn’t that correct? A. That’s right. 

Q. You said that you had been present when one was 
pulled off a bus? A. On a street car, I was referring 
to, yes. 

Q. Will you tell us when that was, who was present, and 
what the circumstances were? A. I was in the office one 
day—and I can’t tell you the date— 

Q. Approximately. You don’t have to give the exact 
date. To the best of your recollection. A. I’ll say it was 
within the last several years. 

Q. Well, when you say that, that is very broad, 

668 indeed. Can you place it a little more closely than 
in the last several years? Was it 1945, ’46, ’47? A. 

No. I would say it would be around 1947 or ’48. I’ll have 
to say it that way. 

Q. All right. Tell us who was there and what happened. 
A. We had a call to go to 13th and Pennsylvania Avenue. 

Q. A call from whom? A. I don’t know. I went with 
Mr. Carver, I was with him in the scout car, and I went 
to 13th and Pennsylvania Avenue. 

Hearing Officer Sachs: What is his position? 
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The Witness: Mr. Carver? He is supervisor of road 
operations. 

Mr. Jones: Was that his position at that time? 

The Witness: That was his position at that time. 

An operator by the name of Davis was the man that 
they took off the bus, the inspector at 13th and the Avenue 
and Mr. Carver were there. 

Q. (By Mr. Cushman) Mr. Carver was there with the 
inspector? What was the inspector’s name? A. I don’t 
recall his name. 

Q. You don’t recall the inspector’s name? A. No, I 
don’t. 

Q. Do you know what had happened? A. A call had 
come in, gone in, I suppose—this is supposition on my part; 
I don’t know how they got the call— 

669 Q. No, I don’t mean you have to tell us—Were 
you there and what happened that led up to the man 

being taken off the bus? A. I don’t know the circum¬ 
stances that led up to it. 

Hearing Officer Sachs: Why was he taken off? 

Mr. Cushman: That is the question. 

Q. (By Mr. Cushman) Do you know that? A. Oh, the 
man was supposed to have been under the influence of 
intoxicants. 

Hearing Officer Sachs: Who took his bus on? 

The Witness: I took the bus in to the garage. 

Hearing Officer Sachs: Is that why Mr. Carver brought 
you along? 

The Witness: I presume that’s why he took me. He 
didn’t tell me. I presume so, because I did take the bus. 

670 Q. Now, in connection with the situation where 
you cautioned an operator about being out of uni¬ 
form, you recall that that was at 15th and New York 
Avenue? A. That’s right. 
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Q. You stated that you called the supervisor at Ben- 
ning. Who was that? A. I am quite sure his name was 
Gerald, Mr. Gerald. 

Q. He was what; a division supervisor? A. That’s right. 
Q. And what did you tell him? A. I told him that the 
operator on the block was out of uniform and I would like 
to have him have his shirt on and I wanted him to come 
back in uniform; I didn’t w’ant him to come back 

671 unless he had a regulation shirt on. 

And he said all right, he would see to it. 

Q. Now, the rules with reference to the wearing of uni¬ 
forms are set forth in the rule book, are they not? A. 
That’s right. 

Q. All right. 

Mr. Cushman: I want to call the Board’s attention to 
the provisions of Section 31, Standard Uniform, pages 14 
and 15 of Company Exhibit 6. 

Q. (By Mr. Cushman) Now, when you called for buses 
to meet a situation such as that which you described—I 
think you mentioned, was it the Georgia Avenue or Mt. 
Pleasant situation? A. I didn’t call for the buses. The 
dispatcher called me and told me that the line was tied; 
he was sending—the buses would be there to me. 

Q. I see. You got that information from the dispatcher? 
A. Yes. I didn’t know that the line vras tied up. I knew 
the cars weren’t coming, but I didn’t know why. He told 
me the line was tied up. 

Q. Now, when he sent out the buses on that particular 
occasion, the dispatcher—I’m assuming that it was a male 
dispatcher—he didn’t tell you who was to operate those 
buses, did he? A. No. 

672 Q. Do they come with the operators? A. That’s 
right. 

Mr. Jones: We don’t have any remote control buses. 
Hearing Officer Sachs: No radar? 

Mr. Jones: No radar. 
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Q. (By Mr. Cushman) Now, this situation which you 
described at New York and North Capitol Street, the tie-up 
last Saturday afternoon was due to an accident, was it not? 
v A. That’s right. 

[ Q. That is not the first time since you have been an 

inspector there has been an accident on the line; is that 
correct? A. No, I have been on other accidents. 

Q. And how did that situation differ from the way in 
which you handled—from other accidents? A. By differ¬ 
ent, I would say the difference in the way you cut your line, 
the length of time you’re held up, and what you might do 
r to get the line open. 

Q. Well, in every case where you have had an accident, 
the problem has been the same, has it not; to get the 
» service going? A. To get the service going, yes, sir. 

Q. Now, in restoring service in other cases of accident 
what did you do? 

’ Hearing Officer Sachs: Do you want him to tell you 

what he has done in every case? 

Mr. Cushman: No, sir, he doesn’t have to tell me 
673 what is done in every case. I’m asking him frankly 

► for a general statement. 

Q. (By Mr. Cushman) Now, you can take any specific 
case. A. I’ll make it general. I’ll say it this way: At 
every accident, the main purpose is to get the service 
restored and in getting your service restored you try and 
get your service back on schedule as quickly and safely 
as possible, and that would hold true in any case. 

Q. Now, in other cases have you cut the line ? A. I have 

> cut the line, yes. 

Q. How? A. Telling the operator to cut at a certain 
cut-back. 

*■ Q. In other words, you mean by that, if I understand 

t you correctly, that you told him to cut back at a certain 
point before he reached the end of the line? A. Before he 
r reached the end of the line, that’s right. 
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Q. In order to get him up ahead of where he would be 
if he had to go all the way down; is that correct? A. 
Yes, sir. 

Q. You have done that in other accidents other than in 
the case of New York and North Capitol Avenue? A. 
That’s correct. 

Q. Now, in connection with the operation of equipment, 
I think you told us that when an operator reports to you 
that his brakes are unsafe, you accept his statement 

674 on that, don’t you? A. Yes, sir, I do. 

Q. So that is one determination you leave up to 
the operator? A. Yes, because the operator is driving the 
vehicle and if, in his mind, he feels those brakes are unsafe, 
and I told him to go ahead and operate that bus, if any¬ 
thing happened, I wouldn’t want to have any part of that. 
So I take the operator’s word for it that he isn’t satisfied 
with those brakes and replace the vehicle. 

Hearing Officer Sachs: Does that happen very often? 
The Witness: Not too frequently, no. That is, in my 
case. 

Hearing Officer Sachs: Yes. 

Q. (By Mr. Cushman) Now, in connection with the 
caution that you might give to an operator in the event 
you find he has violated a particular rule, did Mr. Musson 
tell you that you should follow that procedure? A. He 
gave us no set procedure. He said: “You are out there 
to use your owm discretion.” Now, I might caution one 
man one way and caution another man another way. 

Q. Did he tell you that you should caution the operator? 
A. We can. He said we could caution them, yes, or write 
a violation slip. 

Q. One of those two procedures should be followed; 

675 is that w’hat he said? A. He didn’t specifically say 
one of two. I can’t quote his exact words, but the 

gist of it was that we use our own discretion as to how 
we handle the man. If we feel that he needs only a caution, 
then w’e use that. If I feel that the man needs a violation 
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slip, then put a violation slip on him, or if I feel that the 
man, just by telling him he is ahead of time, without any 
further words, if I feel that that is enough, then I use 
my own judgment as to whether I say any more. 

Q. Now, in this incident in 1945 or ’46, when you were 
depot clerk, and you stated you suspended Mr. Medary— 
A. Yes, sir. 

Q. —was that a street car or bus situation? A. That was 
a bus on the N-2 line. 

Q. Now the rules of the Company provide, do they not, 
that where a relief is to be made away from a division 
office, the operator is to stay on the bus or vehicle until 
he is relieved? A. I presume that is right. 

Q. Your job is to be familiar with the rules of the Com¬ 
pany; isn’t that correct? A. That’s right. 

Q. When you say you presume it, are you uncertain 
that that is so? A. That is right. 

676 Q. That is correct, isn’t it? A. Yes. 

Mr. Cushman: I call to the attention of the Board 
Rule 237 on page 134 of Company’s Exhibit 6. 

Hearing Officer Sachs: As I understand it, you told 
the man he had to see the superintendent before he went 
to work again? 

The Witness: That is true. 

Hearing Officer Sachs: What happened eventually? 

The Witness: He was—had to go down to Georgetown 
personnel and he had time given to him for it. 

Q. (By Mr. Cushman) Just what did you tell Mr. 
Medary? Did you say: “Go see the division superin¬ 
tendent”? A. I told him not to work until he saw the 
division superintendent. 

Q. Is that the language you used? A. Well, approxi¬ 
mately the same. I can’t recall the exact words, but I 
know I did tell him not to work until he saw the super¬ 
intendent. 

Q. Was that the end of the day? A. You mean his 
working day? 
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Q. Yes, at that particular time; you said this took place 
about 7:00 or 8:00 in the evening. A. That’s right. 

Q. Wasn’t that the end of his working day? 

677 A. That’s right. 

• ••••••••• 

Q. (By Mr. Cushman) Mr. Preece, one of the functions 
that you have described is the making out of a violation 
slip. Now, what is the content of that violation slip in the 
normal case? A. The type of violation. It might be 
running ahead of time. It might be reckless operation. 

Q. You describe what took place, who was involved; 
is that correct? A. That’s right. 

Q. It’s a purely factual report; isn’t that right? A. 
That’s right. 

Q. You don’t make any recommendation in connection 
with that on the violation slip, do you? A. The slip I send 
in is a recommendation. 

Q. You haven’t answered my question. At least, if 
you have answered the question, I don’t quite under¬ 
stand it. 

What do you say? A. I don’t write words down there 
that I recommend it, but I feel that my slip itself is a rec¬ 
ommendation for discipline. 

Q. You don’t say anything on the slip? A. No, I feel 
as though I don’t have to. 

678 Q. When you say it’s a recommendation for dis¬ 
cipline, you have a purely factual statement; isn’t 

that true? A. That’s right. 

Q. So and so running late or so and so running late 
four times or whatever the violation is; isn’t that correct? 
A. That is not exactly the way we make them out. That is 
correct; we put the facts down. 

Q. You put down the facts as to what took place. Let’s 
assume for a moment it’s a case of man who has run late. 
You would state where he was late or what time or how 
late he was; isn’t that correct? A. Let’s make it running 
ahead of time. 


Q. All right; let’s make it running ahead of time. 
What do you say? A. Well, I would say that the man 
was due at this certain location at such and such a time, 
and he arrived at such and such a time. He’s so much 
time ahead of time and I have checked his watch, and the 
difference in time, if any. 

Q. That is all you say, isn’t it? A. Yes. If I have 
cautioned the man before, I put that on there. 

Q. Anything else? 


679 Q. (By Mr. Cushman) Then I take it that your 
statement is that the violation slip constitutes a 

recommendation for discipline; is that correct? A. That’s 
correct. 

Q. Now, are you saying in every case when you write a 
violation slip, that the man is disciplined? A. I don’t 
know. I’m not within the personnel department. 

Q. You don’t know what happens after that, do you? 
A. No, sir. 

• ••#•••••• 

680 Redirect Examination 

• •••#••••• 

681 Q. (By Mr. Willauer) Mr. Preece, in attempting 
to restore service due to any form of tie-up, occa¬ 
sioned by fire, traffic accident, frozen switch, power failure, 
any one of a number of different things, do you always cut 
back? A. Well, if we have delay, any kind of a delay, we 
can cut the line. 

Q. Do you always cut back at the same point? A. I don’t 
understand your question. 

Q. Will you tell me what a cut-back is? A. It’s a place 
that you might be able to turn the cars before they reach 
the end of the line. 

Q. Now, my question is: Do you always cut back at the 
same points? A. In cutting back—No; if there is two cut¬ 
backs on that line, we will use both of them. 
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Q. In restoring service, do you always run vehicles spe¬ 
cial? A. Not always, no. 

Q. Do you sometimes? A. Sometimes, yes. 

Q. In restoring service, do you always route at least one 
vehicle operator off his regular route onto another route 
that he normally does not travel? A. That can be 
done. 

682 Q. Are there occasions when it is done? A. Yes, 
there are occasions when it is done. 

Q. Are there occasions when it is not done? A. Yes. 

Q. In restoring service, do you always switch operators? 
A. No, not always. 

Q. Sometimes? A. Sometimes we do. 

Q. In restoring service, do you always call for one or 
more operators to skip stops? A. No; sometimes we have 
them skip; sometimes we don’t. 

Q. In tie-ups of street car lines, do you always call for 
bus vehicles to fill in? A. Not unless the delay is or will 
be to the extent that we actually need a fill-in on service. 

Q. Do you do it sometimes? A. Yes, sometimes it is 
done. 

Q. Now, you have indicated, Mr. Preece, that in these 
tie-ups which result from any number of causes, sometimes 
you do these things and sometimes you don’t. My question 
is: Who decides what is done? A. The inspector. 

Q. WTien did you last go off duty? A. I went off duty at 
midnight, Saturday night. 

Q. In the last week that you have been on duty, 

683 have you had at least two tie-ups? A. Yes. 

Q. Now, you are certain of that? A. That is— By 
the last—I will say it this way: Last Saturday and a week 
ago Saturday. 

Q. You had two tie-ups? A. That’s right. 

Q. Did you handle both alike ? A. No, I did not. 

Q. Would you have been able to restore service in the 
tie-up which you had this past Saturday if you had used 


the same methods you used in the tie-up that occurred the 
previous Saturday? A. I could not use the same method. 

Q. How long have you been inspector? A. Since about 
April 1946. 

Q. This is a little bit difficult, but try it: Since you 
have been inspector, can you recall two tie-ups where you 
restored service by using exactly the same procedure? A. 
No, I don’t think I have. I can’t recall any two that were 
exactly alike. 

Q. Have you had occasion to have an operator tell you 
that his motor wasn’t operating properly? A. At different 
times, yes. 

Q. More than once? A. Oh, yes. 

684 Q. Have you been able to tell from listening to the 
motor of an operator so reporting that that motor 

was defective because it sounded similar to the motor of 
another operator who had some time previously reported 
to you he had a defective motor? A. No. 

Q. Now, you have indicated that in your conference with 
Mr. Musson you were told a good bit about Mr. Musson’s 
own personal experiences in this job; is that correct? A. 
That is correct. 

Q. Did he relate anything of his experiences and how to 
handle men? A. He told me experiences that he had had 
with the men, his own experience with the men, but he 
didn’t tell me how I should handle any men. That was left 
to my discretion. 

Q. Did Mr. Musson tell you how you were to exercise this 
power of making out violation slips or writing up a man? 
A. He told me that a man’s job could be at stake in these 
things and this authority that I had then I should use wisely. 

• ••••*•••• 

Recross Examination 

Q. (By Mr. Cushman) Do you recall, I think in connec- 
nection with this conversation with Mr. Musson, he 

685 said you had the same authority as Mr. Merrill or 
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Mr. Emmons; is that right? A. On the street, that’s 
right. 

Q. Do you have the power to discharge an operator? 
A. No. 

Q. Do you have the po-wer to discipline an operator? 
Hearing Officer Sachs: What do you mean by discipline?- 
Mr. Cushman: Effectuate a pay deduction or his tenure 
of employment. 

The Witness: No. 

Q. (By Mr. Cushman) Do you have any authority to pro¬ 
mote an operator? A. No. 

Q. Do you have the authority to adjust grievances? 
A. No. 


• ••••••••• 

686 Q. In handling this problem of tie-ups, how many 
methods do you use for restoring service; will you 

tell us? A. I would use most any method I could to re¬ 
store the service. I can’t enumerate just what we would 
do. We could do it in a number of ways, because every 
case— 

Q. You might cut-back an operator; is that correct? 
A. That’s right. 

Q. On most of these lines you have accepted cut-back 
points, don’t you, customary cut-back points? A. That’s 
right. 

Q. So that in the event of the service being delayed, 
one of the things that you do is to tell an operator to 
cut hack at a particular point? A. That’s right. 

Q. And on a particular line you have a cut-back 

687 point which you normally use; isn’t that true? 
A. That’s true. 

Q. Another thing that you do is, in the event of a break 
in the line, you sometime scall the central dispatcher to 
send out a bus or a street car to fill in? A. Yes. 

Q. All right. Now, what other things do you do to re¬ 
store service? A. Well, we take cars off of other lines, 
or buses, if we need them. 
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Q. All right. What else? A. We call in and have serv¬ 
ice sent to us. If it’s a car line, we have buses sent to us. 

Q. Have you done that? A. I can’t relate a specific in¬ 
stance where I have called in for buses. 

Q. What else do you do? A. Well, it depends on where 
the tie-up is, what type of service; if you can fill in with 
street cars, you won’t need buses. 

Q. You have given us, I think, three or four—I’m not 
sure—things you might do to restore service. A. That’s 
right. 

Q. Can you name any others than the ones you 
688 have already told us about? A. I can’t think of 
any right now. 

• * • ••••••• 

Hearing Officer Sachs: I would like to ask you a ques¬ 
tion, Mr. Preece. 

In these situations where you have to do something 
different in order to restore service, do you ever call in 
and ask your supervisor what you should do? 

The Witness: No, sir. 

Hearing Officer Sachs: You handle all that by yourself? 
The Witness: That’s right. 

Hearing Officer Sachs: Who is your supervisor? 

The Witness: Mr. Musson, Mr. Carver, and Mr. Morris. 
Hearing Officer Sachs: Is one of them your immediate 
supervisor? 

The Witness: All three. 

Hearing Officer Sachs: All three. Do you ever call the 
division superintendent to ask his advice as to what to 
do? 

The Witness: No, sir. 

• • • ••••••• 

691 Redirect Examination 

• •• • •••••• 

692 Q. (Mr. Willauer) Have you ever been at any 
form of tie-up—accident, fire, frozen switch, flooded 
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rails, tight slot rail situation—any one of those situations, 
where you have had a superior officer also present? A. I 
have. 

693 Q. Once or several times in your career as an 
inspector? A. I remember one time in particular. 

Q. Well, go ahead and relate that. A. Real early in 
the morning, about between 5:00 and 6:00 o’clock I be¬ 
lieve; I’m not too sure of the time, but I would state that 
time—I called in from my home for the dispatcher to check 
my watch and he told me that the Howard Johnson res¬ 
taurant was on fire. That’s located at Wisconsin Avenue 
and Western Avenue near the District Line. 

So I immediately went down there. 

Q. Wait a minute. Was this before your time to report 
for duty? A. That’s right. I went down there and im¬ 
mediately started to work, and I saw Mr. Emmons there. 

Q. Who is Mr. Emmons? A. Mr. Emmons is the general 
manager of Capital Transit Company. 

He was there, I presume, when I got there because all 
at once I noticed he was there. 

Q. What orders did he issue to you? A. Mr. Emmons, 
other than to say “Hello,” never opened his mouth to 
me; didn’t say nothing. 

Q. Were you the one who took charge of the situation? 
A. I was. 

Q. Did you stay in charge of it until it was taken 

694 taken care of? A. I stayed there until it was all 
clear. 

Q. Can you think of any other instances when a superior 
—and it might not necessarily be Mr. Emmons—when a 
superior was at one of these places where you were faced 
with some kind of a problem, tie-up? A. At 7th and 
Pennsylvania Avenue. 

Q. Would you relate that? A. There was something 
happened—I don’t know exactly what it was—at 7th and 
Independence Avenue. I saw the cars banking back on 
7th Street, so I immediately stated to send the 30’s on 
down Pennsylvania Avenue around the monument, and 
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taken care of any necessary adjustments I had to make 
in the line. 

Mr. Musson was there at that time, but he never said 
anything to me. 

Q. How did you know he was there? A. I had been talk¬ 
ing to him. 

Q. Was this before or after the situation was handled? 
A. I was talking to him before this tie-up happened. 

Q. Oh, I see. Did he remain there as the situation was 
handled? A. He might have stayed to the end; I don’t 
know. I just went on with my work. I had a lot of work 
to do and I didn’t pay any more attention to him. ' 

Q. Was he still there when you started to handle 

695 the situation? A. Yes, sir. 

Q. Have you had occasion to either have to have 
a street car pushed or pulled out of servec? A. I have. 

Q. In any one of the instances that you can think of, how 
was the pushing out or pulling out of service done? Can 
you describe that? A. Well, when a car breaks down we 
make any minor adjustment on it we can to get it started. 
If we can’t we decide whether or not we can put it into a 
push. We have to, in fact; we put it into a push, and by 
that we take a bar from one car and hook it up. If we 
have a car in front of the street car, we’ll put bum in a 
pull. If we have one behind, we’ll put him in a push, and 
tell the operator of the crippled car that he is out of serv¬ 
ice and the operator of the car that is doing the pushing 
to go out of service. We may unload the people all at that 
time or we may let him go on just discharging his pas¬ 
sengers at the stops that they want to get off at. He goes 
along until his car is empty. 

Q. Did I understand you to say that the operator of 
the car which is doing the pushing or pulling is also or¬ 
dered out of service? A. I can operate him out of service, 
yes. 

696 Q. Do you? A. Yes. 

Q. In a case where the operator of the vehicle 
that has power is being ordered out of service, why? A. 
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Well, we try to get the ear off the line as safely and as 
quickly as possible. That is my idea, of getting it off as 
safely and as quickly as possible, And we do that more 
easily if—I feel that I can do it more easily if I can un¬ 
load those people. 

Now, there are times, if the operator—if there’s not a 
lot of cars behind, if there’s a couple of cars or one doing 
the pushing, we’ll let him go on with passengers in there. 
It could be, if it’s a grounded plow, then w T e would un¬ 
load them and send them on because we want to get that 
moving. 

Q. Where does the broken-dowm vehicle go at the time 
—not next day or next week—but at the time? A. We 
send him to wherever we wish. That is, if I figure I might 
want to send him in to Western, I’d send him there. If 
I’d want to send him to Southern, I’d send him there. 

Q. Are you stating that the broken vehicle is sent to 
a division headquarters? A. Not necessarily, no. We can 
put him on a side track—what we call a dead track; a 
track that isn’t being used; and if we can make the repairs 
there—like if it is a plow, w^e can change it there. 
697 Q. What becomes of the operator of the vehicle 
which is used for pushing or pulling purposes? A. 
He goes—he has to push that car into the barn and then 
the supervisor at the barn, if we haven’t given him spe¬ 
cific instructions as to w’hat to do, the supervisor up there, 
he can give him instructions as to where he should go. 

Q. Have you ever given an operator instructions as to 
where he should go from the time he puts the pushed or 
pulled car on the dead track or at the division head¬ 
quarters? 

If you haven’t say so. A. I can’t recall; no, I can’t 
recall right now. 

Q. Do you recall—Do you know whether inspectors do 
give instructions in those circumstances? A. Yes, they do. 

Mr. Willauer: No further questions. 

Hearing Officer Sachs: Do you have anything further? 

Mr. Cushman: Yes, sir. 
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Recross Examination 

Q. (By Mr. Cushman) In connection with the spacing 
of vehicles when you are faced with a situation where 
you have a delay or a break in the line, you know, do you 
not, what the scheduled headway is between vehicles? 
A. Yes, I have the schedule. 

Q. And in determining how many vehicles to what 

698 you call special or deadhead— A. I know what you 
mean. 

Q. —you attempt to reestablish that headway; isn’t 
that your guide? A. Reestablish the headway, and put 
them down the line, yes, so they can get back on their 
time. 

Q. Now, on a line like Brightwood how long does it 
take to reestablish that headway, roughly? A. Well, it 
depends on how— 

Q. Assuming—Give us the length of interruption. A. 
Well, the time element wnuld enter into that. If the line 
was badly tied up or had been tied up for a long time, you 
might special some cars, oh, maybe 10 blocks, we’ll say. 
Still, that wouldn’t necessarily put that line on time be¬ 
cause he has a big space in front of him which would take— 
what time he would gain, he would lose a little of that 
going down, and then he’d have to be taken care of again 
when he gets further—when he gets down to another 
inspector. But I would try to space them out from where 
I was so that they wouldn’t be all running together, and 
get them on down the line as far as I could. 

Q. Your guide in that instance is the normal headway; 
isn’t that true? A. No, not necessarily. I may send a 
car down that he is ahead of time. 

699 Q. Yes,— A. Oh, I see. You mean to maintain 
the schedule, the headway? 

Q. Your objective in specialing those vehicles is to get 
them back on the headway; is that right? A. On the 
schedule. That’s right; to get them back on the schedule. 

Q. Now, when a man specials down, he does that for, say, 
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10 blocks; he’s then in service again, isn’t he, starts picking 
up passengers? A. Starts picking up passengers. 

Q. Unless he is instructed otherwise, he goes along 
on the normal run? A. That’s right. 

Q. So that his deviation from normalcy is the extent 
to which you special him; is that right? A. That’s right. 

Q. The rules provide, do they not, that a disabled car 
must be either pushed or pulled to a dead track or a car 
house? A. Yes, sir. 

Mr. Cushman: I call the attention of the Board to Section 
167 of Company Exhibit 6, page 90. 

Q. (By Mr. Cushman) In connection with this fire which 
you described at Howard Johnson’s on Wisconsin and 
Western— A. That’s right. 

• ••*#••••• 

710 Redirect Examination 

711 Q. (By Mr. Willauer) In the case of a fire, are 
there any measures that you can take other than get¬ 
ting the bridges there? A. Yes. If possible, you can re¬ 
route or you can call for buses. 

Q. Anything else you can think of? 

712 Do you cooperate in any way with the fire people ? 
A. Oh, yes. 

Q. Well, what form does the cooperation take? Can you 
tell me? 

Hearing Officer Sachs: You mean like getting those 
bridges so the car won’t cut off the hose? 

Mr. Willauer: That’s one, but I’m asking whether there 
aren’t other forms. 

Q. (By Mr. Willauer) Do you ever make any requests 
of the fire chief or whoever it is from the fire department 
that is on the spot of a fire, and presumably who controls 
the firemen under him? A. Yes. If they are not using the 
hose, w T e ask them to break it for us and let the cars through, 
and if they need the hose, we put it back up. We ask them 
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to move hose if the hose is running parallel to and on the 
track there; we ask them to pull it over, and so forth. And 
we ask them to let us get our service through just as fast 
as we can, and they cooperate with us on that. 


713 Q. Have you ever had occasion in restoring serv¬ 
ice to set up a schedule of your own which remained 

in effect, let’s say, for two or three hours! A. During the 
winter that happens occasionally. You have to run service 
according to the way you feel it should be run on account 
of conditions of snow or something like that. 

Q. Can you tell me what is the longest schedule 

714 that you have set up that way! I mean, the longest 
duration! A. I worked at 19th and Pennsylvania 

Avenue one night from 6:00 o’clock until about 2:30 in the 
morning re-routing the cars; sent them back down south¬ 
east and back into town at 19th and the Avenue by way of 
19th Street and F Street or Potomac Park. 

Q. Did you operate, in effect, your own schedule! A. 
That’s right. 

Q. During that period of time! A. That’s right. 

Mr. Cushman: What period of time! 

Mr. Willauer: He gave you the hours. 

Q. (By Mr. Willauer) Repeat them for him. A. About 
6:00 o ’clock in the evening until about 2:00 or 2:30 in the 
morning. 

725 George R. Davis, 

a witness called by and on behalf of the Company, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

727 Q. (By Mr. Jones) And how long did you operate 
buses at that time! A. I believe it was January of 
’47 when I came on the street as a utility inspector. 




230 


Q. Were you ever in a depot office? A. Not before that, 
no, sir. 

Q. You came on the street as a utility inspector? A. 
That’s correct. 

Q. When you went on the street as a utility inspector, 
did you receive certain instructions from your superior 
officer? A. Yes, sir. I had an interview’ wdth Mr. Boyd 
and then another one with Mr. Musson. 

Q. I see. And tell us, as briefly as you can, what you 
were told about your duties and your authority and what 
was expected of you as an inspector. A. Well, the inter¬ 
view with Mr. Musson I believe would cover more. At the 
time I reported to him, it was Georgia Avenue and V Street 
where they have an inspector’s office. Mr. Musson went 
at length to try to give us a rough idea of what we would 
encounter on the street. Some of that was experiences of 
his own that he had come across, various and different in¬ 
cidences that he had to variate his procedure in dealing 
with that one particular or those problems. 

He at that time told me that when I gave orders 
728 on the street that I was carrying the authority of the 
general manager or the president of the Company, 
and that I must exercise the procedures that I used in 
caution, or in the writing of violation slips I must govern 
them with extreme care because it may mean a man’s job. 
Each individual case is something separate. You’ve got to 
feel it out and have exact proof, positive proof that you are 
doing the right thing in your own mind so as not to make 
any mistakes that probably later you would be sorry for. 

He also said that we were to maintain to the best of our 
ability the schedule which was put out to all people which 
was our business. Get the people hauled, to serve the 
public properly. 

Q. Now, Mr. Davis, you have been sitting here, I think, 
during the time that Mr. Preece testified? A. Yes, sir. 

Q. And you heard his testimony, did you not, with ref¬ 
erence to what he did when the occasion arose about re- 
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routing cars from one line to another and cutting cars back 
and deadheading them and the various steps that he took 
to maintain the service on the street! Do you concur with 
the testimony he gave? A. Pretty much so, yes, sir. 

Q. And has your experience been about the same as his? 
A. Yes, sir. We will encounter the same reasons for re¬ 
routing and running cars special and so forth. My 

729 section might differ that I w’ork in at some point 
than possibly what someone may have in some other 

section of town. 

Q. I understand your trick of duty is in a scout car? 
A. Most of my trick is, but—with the exception of two 
hours a day. 

Q. Two hours of the day or night you are stationed at a 
particular place? A. That’s right. 

Q. Where are you stationed? A. On my night trick I 
am at 10th and the Avenue, Northwest, where the A-2, 4, 6, 
8, and A-9 express cars leave for Congress Heights, Fort 
Drum, Bellevue. 

Q. Do you have occasions when operators ask you—stop 
you and ask for instructions about some particular matter 
that has arisen? A. Yes, almost every day. 

Q. What is the nature of some of those things? A. Well, 
the operator may have gotten late at one of our congestion 
points, or he might have been opertating an A-9 express 
and the South Capitol bridge was open. He may have 
gotten tied up at the Navy Yard. He may have gotten tied 
up at 3rd and Pennsylvania or 2nd and Independence Ave¬ 
nue. That is a very heavy hauling point. And if I don’t 
catch him coming in, he will beat the horn or call to my 
attention what is wrong. He may be late, might w T ant 

730 me to tell him "what to do; might say I’m getting re¬ 
lieved the next trip. 

Well, then, I see what time it is at that particular time 
and then do whatever I see fit to get him either—if he is 
relieved—if he is going to be relieved, try to get him re¬ 
lieved at his proper time, and at the same time get service 
out to the Heights. 
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Q. Can you excuse a man when he is on duty? A. Yes, 
sir. 

Q. Do you have occasion to do that ? A. I have had. 

Q. Recently? A. I’d say—I don’t remember the exact 
date; it would be about four months ago. 

Q. What was the purpose? A. The operator came to me 
and said—this was at 10th and the Avenue—and said that 
he had—this was the day before his two days off—that he 
had some plane reservations, he had some sickness at home, 
he was going south somewhere, I don’t recall where it was, 
and he had asked for all or part of his last block, which he 
was then operating, off so that he would be sure of catch¬ 
ing this plane. 

Well, he had adequate time to make his plane reservation 
but he wanted to be sure. In many, many cases over there 
they will be 15 or 20 minutes late, which would have prob¬ 
ably hampered his getting to the plane. He had 
731 asked the superintendent and the superintendent, 
who was Mr. Burgess, told him to report to me at 
10th and the Avenue and if I could spare him, that he 
would be let off for all or part of his block. 

I let him work one trip and then excused him. So I told 
him to note on the manifest that he had been excused for 
that period of time. 

Mr. Cushman: What was his name ? 

The Witness: I don’t recall it. 

Mr. Cushman: I am going to object to that testimony 
and move that it be stricken. 

Hearing Officer Sachs: Overruled. 

Q. (By Mr. Jones) Have you ever had occasion to write 
commendations for men? A. Yes, sir, I have. 

Q. Has that happened frequently or infrequently? A. 
No, sir, I only recall it happening once. 

Q. You only recall it happening once? A. Yes, sir. 

Q. Do you remember the name of the man? A. Yes, his 
name was Dudley, a trainman in the northeast division. 

• ••••••••• 


233 


734 Q. (By Mr. Jones) Now, you said in your letter 
you wanted that to go on his record. Now, when you 

turn in these violation slips, do you expect something to 
happen when you do that! A. Yes, sir. 

Q. What? 

Mr. Cushman: I object to that. 

Hearing Officer Sachs: What is the reason? 

Mr. Cushman: That he expects something to happen. 

Hearing Officer Sachs: Overruled. 

735 The Witness: Well, that’s why I send it in, in the 
first place. If the man has committed a violation, 

and if I see fit to write a violation slip, then I put on there 
what he has done and that is put in the company mail and 
sent to the proper officers for disposal. 

Q. (By Mr. Jones) How do you handle these matters 
with men? Do you write up a slip for each violation you 
see, or do you talk with the men, or does it depend upon the 
severity of the violation? Tell us how you generally handle 
it. A. It can be any one of those. It can be a minor offense 
which I may feel that it may have been an oversight. Well, 
irregardless of whether it was, or not, I’ll talk to the man. 
If I feel like by talking to him that he realizes that he has 
done something wrong, and I ask him: “Can I depend on 
you to try to do better?” if he actually acts as if he has 
the right idea in mind, then let him go with a caution. I 
wrill only keep a record, and if there is a repetition of that 
offense by the operator, then I will write a violation slip 
and note on that violation slip that I have cautioned this 
man and I wdll put the date that I cautioned him and the 
time. 

Q. And one of your duties is to see that the Manual of 
Rules, marked Company’s Exhibit 6, w’hich I show you, 
is enforced? 

(Document handed to the witness.) 

A. That is correct. 
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736 Q. Do you have occasion at times to order—where 
the line is tied up to order buses to take the place of 

streetcars? A. Yes, sir. 

Q. Or automotive service? A. Yes, sir. 

Q. Does that happen frequently or infrequently? A. 
Well, I w’ould have to say—I’ll divide it up and say fairly 
frequently, because there is no period of time when you 
can judge, any one incident that could happen so many 
times so as to have to fill in with buses and so forth, but 
fires or anything like that, we do have to call for them. 

Q. When an operator stops to talk with you or you stop 
an operator, how does he usually address you? What does 
he call you? A. A lot depends on whether I know him. 
Possibly a lot of these men I’ve worked with—I’ve worked 
in several different division—some calls me George or 
Davis, Mr. Davis, Boss, Inspector. I think it’s a variety. 
I think a new man will have more of a tendency to address 
you as an inspector than probably somebody you’ve known 
for some time. You wouldn’t hardly expect them— 

Q. Some of the fellows you’ve worked with call you by 
your first name? A. That’s right. 

737 Q. Others you say call you Inspector, Boss? A. 
Inspector, Boss, most anything; that’s right. A lot 

depends on how much of a hurry they’re in. They might 
be excited or something. 

Q. When you have a tie-up of some kind, do you have 
occasions where you direct the men to deadhead for a cer¬ 
tain length of time or to skip stops and things of that kind 
to try and get back on service? A. Yes, sir. 

Q. Does that happen frequently? A. It happened 
yesterday. 

Q. It happened yesterday? A. Yes. 

Q. Tell us about that. A. We had an accident at 7th and 
Pennsylvania Avenue. That’s where the cars from 60 
comes east on Pennsylvania, turns north on Route 7 and 
east on C. They make a loop, 6th Street, and back on 
Pennsylvania. 
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This car was turning and an automobile ran a red light 
and they had an accident. 

And when I arrived there, I found that the information 
had been exchanged and, of course, I had layover time to 
deduct from that he would have received around the corner, 
and it was a 16-minute delay; he left there about eight 
minutes late, and I instructed him to pass up all stops until 
he got to 11th and New York Avenue, and then to go 

738 in service, and behind him another left a minute after 
for the purpose of hauling these people. He was, I 

believe, two minutes ahead of time. 

Q. I see. When you tell a man—take the case that hap¬ 
pened yesterday; does that man set his signs any differ¬ 
ently or does he keep his signs just the same? A. I may 
tell him to set his signs special, if he’s going a longer way. 
If he’s not quite so late, I might tell him to go ahead and 
leave his signs set properly; if he’s caught at a stoplight 
and there’s people on the platform, to let them get on. 

Q. Have you ever had an occasion to remove an operator 
from a vehicle for some violation? A. No, sir, not for 
violation. I had an operator one time with glass in his eye 
from an accident. I didn’t feel like he was safe in operat¬ 
ing that car, but he was perfectly willing to turn it over to 
me. He felt like he could operate it but I didn’t feel like 
he could. 

Q. You took him off the car and took it yourself? A. I 
told him I’d drive it back there. He had some blood in his 
eye, it was blood-shot, and he wasn’t in too good shape to 
operate it. 

Q. And you made the decision it would be safer— A. I 
didn’t think he would be safe in operating the car, for his 
own good. 

739 Q. Did you send him anywhere? Did you send 
him to the clinic? A. Yes, sir, that was taken care 

of at the division. They had a report on the accident and 
when he got there they took him to the hospital, I believe. 
I can’t even remember the date now. It was some time 
back. 
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Q. Do you ever have occasion, in the re-routing of cars 
for some reason or other, or buses, to re-route them in such 
a way that they won’t get to the place where the operators 
are to be relieved! 

Do I make myself clear! A. I believe I know what you 
mean. You mean send them somewhere other than to the 
point where they would be relieved so they wouldn’t be re¬ 
lieved properly, now, at the end of the day’s work! 

Q. No. Did you ever have an occasion such as this: 
That an inspector would phone in to the dispatcher’s office* 
and tell the dispatcher’s office to give instructions to pick 
up reliefs at North Capitol and New York Avenue who 
would relieve blocks, let’s say 7 and 11, take the relief to 
the Eckington barn and have them pick up their vehicles 
there and go to Brookland and leave there on schedule, be¬ 
cause the inspector says: “I have re-routed blocks 7 and 
11 to Eckington”! 

Now, I don’t mean that you’ve had those particular 
740 places. I’m just trying to illustrate. A. Yes. I’ve 
had that happen on the 11th Street line where a car 
that has been cut should meet his relief at the end of the 
line at 6th and the Avenue. I have received calls from the 
dispatcher that this has taken place, that his block is sup¬ 
posed to be relieved, and I have heard an inspector say 
that this operator is due to be relieved, see if you can get 
someone to take and operate her, and if I’m nearby I’ll go 
pick him up and tell him I’ve got him. 

Q. I see. Do you ever have occasion to have the opera¬ 
tors stop you and tell you that there is something wrong 
with the equipment, either on the bus or street car! A. 
Yes, sir, very often. 

Q. And what do you do in those cases! A. I investigate 
the trouble of whatever the nature is that he describes. If 
it is—well, assume it happens on a bus at 10th and the Ave¬ 
nue, which it does quite frequently. If I find that bus is in 
a condition to be operated to the end of the line in the P.M. 
rush, whenever he’s hauling out from my location I’ll let 
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him take a load of people out and tell him to deadhead back 
maybe by the South Capitol Street bridge, go into the gar¬ 
age and report the bus and pick up another one and return 
to me in time for his next trip. 

Q. Suppose the vehicle is in such condition that you do 
not think it is safe to operate ? A. Then I call in and order 
another bus to replace this one. 

741 Q. You make the determination as to whether the 
vehicle is fit to operate? A. Absolutely, yes, sir. 

Mr. Jones: I think Mr. Willauer has one or two questions. 

Q. (By Mr. Willauer) When you deadhead over this 
South Capitol Street bridge, is that a way back to his ter¬ 
minal completely off his route? A. Yes; yes, sir. 

Q. Going back to the case where you commended the op¬ 
erator in helping you get rid of that pulled plow, who 
pushed that car—w T here was the car pushed or pulled? A. 
To Eckington Division. It was pushed to 14th and G 
Streets, wdiere another plow was put on. 

Q. Who pushed it there? A. Another street car pushed 
him and I went with them. 

Q. Tell me about this street that pushed. Where did you 
get it? A. Well, it was a—what we call a—I don’t recall 
the route—that was already standing in back of this other 
one. After this one car had gone through and he had 
pulled his plow, he went clear across the intersection at 
17th Street. And after we got the plow into the dummy 
strip where the switch was again in operation, then I took 
the car behind and told him to pull up, I was going 

742 to let him push the crippled car to 14th and G. 

Q. Was this quote car behind end of quote a street 
car in service? A. Yes, sir. 

Q. Did you speak to the street car operator? A. I did. 

Q. What did you tell him? A. I told him to pull up be¬ 
hind the other car. I usually tell them about 15 or 20 feet, 
until I get the coupling bar out and hooked onto the live 
car, and that would be his. 
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Q. What about his passengers? A. For a distance of 
only 14th and G, let them keep on. 

Q. You did let them keep on? A. Yes, sir. That time of 
night there is a wider headway and there was only one stop 
involved, and that was 15th and Pennsylvania Avenue. 

Q. When you got to the place where you unhooked, what 
did you say to the street car operator who had pushed the 
crippled vehicle there? A. We held back—I held the cars 
back—there was another inspector who I don’t remember 
who it was now; I think I know, hut I won’t mention the 
name; I’m not sure—held everything back off 15th Street. 

Now, this car that done the pushing was either a 20 or 30 
regular route car, and he was backed—after pushing 

743 the car over the pit, the plow was put on, and he got 
his power back; he was uncoupled, backed off to 15th 

Street and cut for schedule. 

Q. That is, the operator of the street car that did the 
pushing was cut for schedule? A. That’s right. 

Q. Who did the cutting? A. I did. 

Q. You did? A. Yes, sir. 

Q. How long did it take to put the plow on the crippled 
car? A. Well, I don’t know that particularly. 

Q. Were you there when the power was put on and it 
was back in service? A. I was there when we changed the 
plow, yes, sir, when we put a new plow on this car, the 
crippled car. 

Q. Was it ordered back into service? A. Yes, sir. 

Q. Who did the ordering? A. I put him back in service. 

Q. You did? A. Yes, sir. 

Q. Now, going to the little incident of the traffic acci¬ 
dent, you said something there about a layover. A. That 
is the time between his scheduled arrival and his 

744 scheduled leaving time. 

Q. What did you do then? A. Well, I used that. 

Q. That doesn’t explain it. A. I see what you mean. I 
used that allowance of time for his northbound schedule. 
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In other words, he didn’t take his layover; he went in and 
pulled right out and I told him to schedule on out. 

Mr. Willauer: I have no more. 

Hearing Officer Sachs: Mr. Cushman? 

Cross Examination 

Q. (By Mr. Cushman) Mr. Davis, do your lines normally 
operate on schedule ? A. I would say yes. 

Q. It’s true most of the time, isn’t it? A. I couldn’t very 
well say whether it was true most of the time, but to the 
best of my knowledge, yes. 

Q. So far as you are concerned? A. That’s correct. 

Q. You are not re-routing the line every five minutes, are 
you? A. Well, no, not to that extent. 

Q. How often? A. Well, the only logical answer I can 
give you on that is just whenever it’s needed, because 
745 there is no fixed time for trouble. We might have 
10 delays one day where re-routes are needed, and 
we might go three or four days when there is none. 

Q. I see. Now, in connection with these violation slips, 
when you observe violations, what do you put on the viola¬ 
tion slip? A. There is a space provided at the top for the 
date, division, line, destination, block, car, time, operator’s 
name, seniority date, and badge number. I fill in all the 
information that I have on that, which will usually include 
the block, car, badge, and division, and so forth, with the 
exception of the operator’s name, seniority date, which 
goes in the bottom. Then I put on the bottom slip provided 
for the remarks, not listed as such, but I put down—-well, 
say ahead of time violation, that the above block and car 
arrived at the above location however many minutes they 
were ahead of schedule. He arrived at a certain time and 
his due time under that, and I will put down that I had 
the operator’s watch checked, however it w T as with my 
watch. If this was a repeated offense, I would put at the 
bottom that I cautioned the above operator on such and 
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such a date at whatever location it was, or any information 
that I have pertaining to the last caution. 

Q. That is a purely factual report, isn’t it? A. It has 
to he factual, that’s right. 

Q. Those are your instructions, aren’t they? A. You 
mean was I told that I had to get facts? 

746 Q. You were told how to make out these violation 
slips? A. I was told the proper manner in which to 

make them out. 

Q. Who told you? A. My instruction, I believe, first 
came from Mr. Musson. 

Q. Didn’t he tell you that you were to make a factual 
report of what happened? A. The facts. 

Q. And that’s all. Is that what he said? A. That’s 
right, the facts of what happened. 

Q. What do you do with that violation slip when you 
have made it out? A. I put the violation slip in the com¬ 
pany mail. 

Q. What is the company mail? A. Well, the company 
mail is picked up every morning for dispersal; it’s sep¬ 
arated by a carrier—or, rather, it’s taken to the main office 
and then it’s distributed to the various offices concerned. 

Q. After you have made out a violation slip, do you know 
what happens to it? A. I have a pretty good idea what 
happens to it. 

Q. Do you know? A. From the ones that I have seen 
returned to the division, yes. I’ve seen them in the divi¬ 
sion after they’ve gone through the process, and it’s 
sent to the superintendent of transportation personnel’s 
office. 

747 Q. You don’t have anything to do with it from the 
time it’s put in the mail, do you? A. Oh, no. 

Hearing Officer Sachs: Do you put them in the mail ? 
The Witness: In our company mail. We have an out¬ 
going tray, which it is picked up every morning and taken 
to the main office. 

• ••••••••• 


749 Q. All right. Now, tell us the procedures that you 
use to get a line hack on schedule. A. Well, I’ll op¬ 
erate the cars special, I’ll cut off a schedule, I’ll jump op¬ 
erators—what I mean by that, trade operators from car to 
car; they’ll keep their same blocks. 

For instance, on 8th Street, Southeast, 8th, C, and D 
Streets, the line returns that same way going to Calvert 
Bridge. If that line warrants or has the right amount of 
delay or within a few minutes either side of it, I may take 
an operator off a southbound car and put him on a north¬ 
bound car on time. I may take two or three of them and 
do that if the delay is long enough. I’ll take the north¬ 
bound men and put them on cars and send them to the Navy 
Yard. Then at that location will be cut for schedule, prob¬ 
ably at 7th and Florida or held until they can operate the 
schedule running up to 7th and Florida and fall in place 
for the eastbound schedule. 

Q. Somebody else does this latter part of the thing? A. 
Well, it’s a combination. Everybody has to do it If 

750 it’s not completed with one jumping or changing of 
operators or one schedule cut, I may have to cut the 

same line twice myself. He may go out and come back and 
be late again. 

Q. How does the man beyond you, how does the inspector 
beyond you know that the line has been cut by you? A. As 
soon as I let that line go, I radio in what has happened, 
what I have done with that line, for the benefit of any man 
at the corner or the dispatcher or the supervisor of the 
division. 

Q. You radio that in to the dispatcher? A. I radio that 
in to the dispatcher’s office and then I forget about it be¬ 
cause they take care of it from there in. 

I later make a written report of that same thing. 

Q. Have you told us all the methods you use for getting 
the line back? A. No. I may take a car completely off one 
line, take him completely off that line on an entirely dif- 
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ferent route, if it is short enough that when he gets back 
to me then he’s back on time, back on schedule, if I should 
have to. 

Let’s say the 30 route line is late and I’m on Pennsyl¬ 
vania Avenue, Northwest. If the line is late enough, I 
may tell an operator: “You operate to Rosslyn and pick 
up your time at Wisconsin Avenue and M Street so that 
you could be at Washington Circle on your schedule.” I’m 
going to take him off that line completely if I see 
751 fit, to get him back on schedule, by going to Rosslyn. 

Now, there’s other places in the city that that same 
thing can be done effectively, whereas he don’t have time 
to go to McLean Gardens for a northbound trip; that is, 
and be on schedule southbound. 

Mr. Willauer: What is the route of Rosslyn? 

The Witness: That’s the 80 route. 

Q. (By Mr. Cushman) Have you done that? A. I have, 
yes, sir. 

Q. Have you told us all the things that you do in order 
to get a line on schedule? A. I think that pretty much 
takes care of it. I’m not saying that that is all, but that’s 
all I can think of at the present time. 

Q. Now, the schedule is set by the schedule department, 
is that correct? A. That’s correct. 

• ••••••••• 

754 Q. (By Mr. Willauer) Have you ever had to cut 
your own schedule as Mr. Preece testified that he 
did, -where several lines were cut by this one incident and 
he had to keep the schedule going on one part of each one 
of those lines? A. The only type of delay that I can 
remember that affected only one line that lasted four or 
five hours was just a matter of a cut-back, but I did main¬ 
tain a headway southbound on Wisconsin Avenue up at 
McLean Gardens. The trouble was the trolley wire down 
northbound and southbound due to a frozen line. 

Q. Did you set up your own headway or were you able to 
get back on the normal schedule for that line? A. No, we 
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had to cut everything at McLean Gardens short. In other 
words, a man due to be relieved, the men due off. 

Q. Well, as a result of that, then, you set up a 
755 different schedule for that particular line or that 
part of the line than would have been true if nothing 
had happened; is that right? A. That’s right. I did. I 
had to maintain a headway southbound with the vehicles 
that were coming north. That was men due to be off, men 
due to be relieved for lunch. And operated cars at 19th 
and F to Peace Monument, Southwest Mall, and the 
Avenue, Southeast. 

Q. How long did that last? A. That lasted from—in the 
neighborhood of 7:30—I’d say between 7:00 and 7:45 to— 
I believe it was a little later than that, now, as I recall; 
it was around 10:00 o’clock until almost 1:00 o’clock. 

Q. A.M. or P.M.? A. It was P.M. 

I would like to revert back, that was the earlier part, 
from 7:00 o’clock to about 11:00. It was a three-hour—it 
was 190-some minutes delay to northbound service. That 
happened quite a while ago, when I first came on the 
streets. But I do know that there were reliefs involved, 
men due off, and that occurred in that general period. 


756 Recross Examination 

Q. (By Mr. Cushman) Mr. Davis, how much training 
did you have as an inspector? A. I trained seven days. 

Q. Seven days? A. Yes. 

Q. Where was that? A. I trained on six different 
tricks; I was to work as a relief inspector. That was a 
trick that every new inspector who came out sort of in¬ 
herited right off the bat. 

Q. An operator has 90 days’ training; isn’t that true? 
A. No, that is not true. An operator has approximately 
30 days’ training. 

Q. Ninety days before he becomes a full-fledged em¬ 
ployee? A. If you mean when I was appointed, now, it 
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was 16 months. You said an operator has 90 days. That’s 
the probationary time that he enters the union, that he’s 
accepted for full employment. 

Q. Ninety days before he is accepted for employment; 
30 days before he begins to do any operating; is that 

757 what you meant? A. Approximately. That’s the 
training division. 

Hearing Officer Sachs: Isn’t that down to 18 minimum ? 

The Witness: I say it may be different now, because 
■we don’t have the conventional type street cars and so 
forth. 

Now, you’ve got two different points there, whether or 
not you mean by appointment as inspector or when I first 
started to exercise the authorities of inspector after my 
training period. I wasn’t appointed for 17 months after 
I started; as a utility, that is. 

Q. (By Mr. Cushman) As a utility inspector you worked 
on and off; is that it? A. No, I worked the full time, but 
on the utility payroll. I hadn’t been appointed on the 
street supervisory force. 

Q. During that utility period, did you do all the things 
that you later did as an inspector? A. I did. 

Q. Your duties were substantially the same? A. Very 
much the same. 

Mr. Cushman: No further questions. 

Hearing Officer Sachs: Does the Company have anything 
further of this witness? 

Redirect Examination 

Q. (By Air. Willauer) A utility inspector, is that 

758 a relief inspector? A. No, sir, not necessarily. 
Utility inspector—I’ll use my case—exercises the 

same authority, the same job, that a permanent inspector 
does with the exception that he’s still on the hourly 
payroll. He hasn’t been appointed to the semi-monthly 
or whichever the payroll might be. He can wrork the buses 
or street cars and still do utility work as an inspector, 
but in my case it was full time as a utility. 


Q. Would you consider—Do you know whether you were 
being tried out for the job during the utility inspector 
period? A. I understood that I was; that I was out doing 
this work and if I had in any way shown that I wasn’t 
adapted to this type of work, that I didn’t have the working 
knowledge of the company or the interest of the company 
at heart, that I possibly would not have been made per¬ 
manent. 

Q. When you first did this work, were you assigned with 
another inspector? A. For the training period of seven 
days I was. 

Q. After that? A. After that I was on my own. 

Q. Were you given a scout car on your own at the end 
of that seven-day period? A. That’s correct. 

Q. You were? A. Yes, sir. 

• ••••••••• 

759 Mr. Cushman: It is stipulated by and between 
counsel that the inspectors are all former operators. 

Mr. Jones: That is correct. 

Mr. Cushman: One other question, Mr. Davis: 

Recross Examination 

Q. (By Mr. Cushman) Isn’t it true that the rules require 
that an operator, in the event of accident, fire, or other 
emergency, will go down a parallel street and return to 
the regular route as soon as possible? 

Hearing Officer Sachs: This is on buses, I assume? 

Mr. Cushman: Wliat? 

Hearing Officer Sachs: I assume you mean on a bus? 
Mr. Cushman: Yes, of course. It normally couldn’t be 
on a street car. 

The Witness: If he can avoid the trouble and go around 
the block, yes. 

760 Q. (By Mr. Cushman) He’s supposed to do that 
on his own, is he not? A. That’s right. 

Mr. Cushman: No further questions. 


Redirect Examination 

Q. (By Mr. Willauer) If an operator actually went 
dowm a parallel street, what would he do? A. If he could 
see the other end of what trouble—Now, your speaking— 
The thing he’s to do is to get back on his route as soon as 
possible. In other words, if he could see the fire was only 
blocking the center of the street, then he would go around 
one block and return to his route, and the object is to 
miss as few stops as possible. 

Q. All right. Now, he has gone around the fire, let’s 
say, and he’s back on his regular route. What does he do? 
A. Well, he reports the trouble to the first supervisor that 
he sees. He tells them there’s a fire; he had to go around 
the block; and makes the notation on his manifest. 

Q. Would the next inspector along this route possibly 
be the next supervisor he sees? A. That’s what I’m 
speaking of. 

Q. Do you know of an instance where an operator re¬ 
routed himself? Do you know whether he would ever do 
so if an inspector happened to be there? A. Did you say 
do I know if he w^ould do that if an inspector was 
761 there? 

Q. Right? A. No, I don’t. 

Q. Do you know of any case where an operator re-routed 
himself with an inspector present? A. No, I don’t. 

• ••••••••• 

766 Hearing Officer Sachs: I should like to ask: 

Are the inspectors on a salary basis as distin¬ 
guished from an hourly basis? 

Mr. Jones: Yes, sir. And there salary—I’ll put that 
in the record—is $377 a month. 

Mr. Cushman: They are paid bi-weekly, though, aren’t 
they? 

Mr. Jones: Yes, I think so; every other Thursday. 

Call Mr. Combs. 
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David W. Combs. 

a witness called by and on behalf of the Company, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

• •••••***• 

Q. (By Mr. Jones) And you are employed by the Cap¬ 
ital Transit Company? A. That’s right; yes, sir. 

Q. And have been for how long? A. Twenty-two years. 
Q. When you were first employed, you were em- 

767 ployed in what capacity? A. Operator. 

Q. Street car or bus? A. Streetcar. That was— 
there was two-man cars in those days, trainman conductor 
and one-man operator. 

Q. You were all three? A. Yes, sir, that’s the way you 
broke in. 

Q. You served as a trainman? A. Yes, I was a trainman. 
Q. And a trainman could either be a conductor or motor- 
man? A. Or operator. 

Q. And did you ever work on the buses? A. No, sir, 
never did. 

Q. And when were you appointed inspector? Wait. 
First, before that, did you go into the depot office? A. 
No, sir, I did not. 

Q. You went right from an operator to inspector? A. 
That’s right. 

Q. And when were you made inspector? A. Made per¬ 
manent inspector in May ’42. 

Q. And were you—what do you call them; acting in¬ 
spector? A. I acted in vacation relief through the summer 
of ’41. 

Q. I see. A. December of ’41 I went in a radio car. 
They had one-way radios then. And I worked that till 
March 1, and from that time I had a swing trick until 

768 May 1; part on the street and part in the scout car. 

Q. When you went to work as a relief inspector, 
first, or acting inspector, who gave you your instructions 
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as to your duties and authority and as to what was expected 
of you? A. Mr. Musson gave me instructions and then I 
had instructions under other inspectors. 

Q. Did you ever talk to Mr. Boyd or Mr. Emmons? A. 
Yes, sir. 

Q. Did they talk to you also about it? A. Yes, sir. 

Q. Tell us briefly what you were told as to what was 
expected of you as an inspector. A. Well, we was told 
to see that the schedule was maintained, the headway was 
maintained, and any trouble, take care of violations. 

Q. Do you remember Mr. Musson telling you anything 
to the effect that when you gave an order out on the street, 
that that was just the same as if it had been given by 
the president or the general manager? Do you remember 
language to that effect? A. Yes, he told me I was the boss. 

Q. Told you you were the boss? A. Yes, sir. 

Q. Did he say anything to you about the writing out of 
violation slips, wdi ether that should be done lightly, 
769 or not? A. That was explained to me, to use my 
own judgment on a man and when I wrote that slip 
I knew that what I was writing, that it would possibly 
cause a man to be fired, and to be sure that I was right. 

Q. I see. Now, Mr. Combs, I am trying to shorten this 
a little and, without going over all the details, you heard 
Mr. Preece and Mr. Davis testify, heard their testimony, 
did you not, with respect to the re-routing of cars and 
re-routing of buses, cutting back, deadheading, taking men 
from scheduled service, and putting them on non-scheduled 
service? You heard that testimony? A. Yes, sir. 

Q. Is that correct? A. Yes, sir. We all do that kind 
of work. 

Q. And that is the general nature of things that an in¬ 
spector does? A. You might not run into two things of 
the same nature, though. It might not happen in a year. 

Q. Have you had occasion in the last week or 10 days 
when you have had to re-route service? A. No, I can’t 
say in that period. 


Q. In the last 30 days? A. I think so; I’m not sure; it 
may have been a little longer than that. 

Q. I see. When was the last occasion that you 

770 remember? A. The last occasion I remember was 
Washington Circle tied up, traffic tied up. That 

generally happens on Friday afternoon, but I believe this 
particular time was on Monday. We had a 25-minute 
stand delay there, and I re-routed two cars into southeast. 
Mr. Cushman: Where was that? 

The Witness: 7th and Pennsylvania Avenue, where I was 
stationed. The trouble was Washington Circle. 

Hearing Officer Sachs: Was that there at 7th and Penn¬ 
sylvania Avenue, Northwest? 

The Witness: Northwest, yes, sir. 

Q. (By Mr. Jones) Have you had occasion to order 
extra service when the situation required? A. Yes, sir. 

Q. How does that come about ? Tell us what you do. A. 
Well, if we have a tie-up and I know about it and I can 
see it’s going to be a long tie-up and I can see that we need 
extra service, I’ll call for it. It may be street cars it may 
be buses. 

Q. I see. You call the central dispatcher’s office? A. 
Well, I have, and I have called the division. 

Q. I see. A. We had a tie-up on 30 route and we had 
cars coming into the Navy Yard in the afternoon. This 
particular time I called and talked to the superin¬ 
tendent to send me a car. It was supposed to go 

771 to McLean Gardens, and I asked him to send it out 
three minutes ahead of time and all the way to 

Friendship Heights. 

Q. Have you ever had occasion to write commendations 
for any of the operators? A. I have. 

Q. When they have handled themselves exceptionally 
well? A. I have. I’ve written them in and I’ve talked to 
the superintendent about it, too. 

Q. I see. And I assume you have written the violation 
slips? A. Yes, sir, I have. 
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Q. Do the operators ever stop you and ask you for 
instructions? A. Yes, they have. 

Q. What would be some of the circumstances, without 
going into too much detail, when that would happen? A. 
Well, they ask you so many things it would be hard to 
remember all of them. Generally stop you and ask you 
any number of things. 

Q. Just tell us some that you remember recently. A. 
Well, I’ve had them to—the most recent thing I can re¬ 
member of, they’d have a car with heat on it and they’d 
ask me what to do about it, and I’d tell them to go ahead 
and operate the car one trip and when they’d come back 
I’d have a car to replace it. 

772 Q. Did an operator ever pull up and tell you that 
they were vray behind time, what shall I do, and you 
•would cut him off of his route to get back on schedule? 
A. That has happened, when you’d have one or more lines 
tied up. Ordinarily, you’d know the man was late, but 
if you had trouble on one line and was depending on that 
operator to come to you and tell you he was late, then you’d 
cut him and put him on schedule, if possible. 

Q. What about reporting defective equipment? A. I 
have that, too. 

Q. What do you do when that happens? A. Well, it 
depends on what the defect is. If it’s a bus hot, why, we’d 
have to pull it aside and replace it. If it’s one that won’t 
shift all the time, why, we’d have it replaced at the end 
of the line. If the motor’s missing, why, possibly we can 
run a trip and get it changed off at the end of the line. 

Hearing Officer Sachs: Pardon me, Mr. Jones. 

Are you stationed at a particular place? 

The Witness: 7th and Pennsylvania Avenue, yes, sir. 

Hearing Officer Sachs: Yes, sir. 

The Witness: I do have two days a week on day work 
in a radio car. 

Q. (By Mr. Jones) You are two days a week in a radio 
car and three days a week at 7th and Pennsylvania 
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773 Avenue? A. On day work. On night work, I’m 
there all five nights. 

Q. And do you change from a day to a night trick? A. 
Every two weeks. 

Q. You w’ork days for two weeks and then nights for 
two weeks? A. Yes, sir. 

Q. I see. 

Hearing Officer Sachs: I’m sorry. On night work, where 
are you all the time? 

The Witness: 7th and the Avenue, five days a week; 
that’s Monday through Friday. 

Hearing Officer Sachs: Now, is your work at 7th and 
Pennsylvania Avenue with street cars or buses, or both? 
The Witness.: Both. 

Hearing Officer Sachs: Thank you. 

Q. (By Mr. Jones) Have you ever had an occasion to 
relieve men from duty? A. Yes, sir. 

Q. When; do you remember? A. I don’t remember the 
date. The records would show it. The man was intoxicated 
and it was reported to me. The bus had been gone some 
time. When the man come to me—it was on the 4th Street 
line, and when the man come back to me, I relieved him 
from duty, took him to the yard. 

Q. Have you ever had an occasion where you had 

774 to threaten to relieve a man from duty? A. I had 
one occasion where I told a man I’d take the car 

from him if he didn’t do what I told him. It was on the 
glare shade. He refused to pull it down. I said I’d take 
it away if he didn’t put the curtain down, so he decided 
to put the curtain down and went ahead and operated it. 

• *•••••••• 

Cross Examination 


776 Q. (By Mr. Cushman) In reporting violations, 
what do you do? A. You mean what do I write? 
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Q. Yes, sir. A. I fill out the violation slip from the top 
to the bottom, the questions on there, the place, date, 
time, the block number, put the facts in the proper place, 
and sign at the bottom. 

Q. It’s a purely factual statement; is that right? A. 
That’s right. 

777 Q. It’s what took place? A. That’s right. 

Q. Now, you don’t discharge or hire operators, 
do you? A. No. 

Q. Do you discipline operators? A. Well, if I caution 
a man, I consider it discipline. If a man comes to me ahead 
of time and you talk to him and tell him that you don’t 
want him in ahead of time any more and then you don’t 
write him up, I always considered when I was operating 
and an inspector told me, I considered it discipline. 

Q. That’s what you mean by discipline? A. Well, I 
would consider it that way. 

Q. Do you have anything to do with adjusting griev¬ 
ances? A. No. 

Q. Do you make recommendations as to what should be 
done to a man? A. If I write a violation, if I’m the only 
one that reports it, I would say I make a recommendation. 

Q. You don’t write anything on the slip as your recom¬ 
mendation, do you ? A. The statement on the recommenda¬ 
tion is enough. 

Q. Do you make a recommendation on the slip when 
you write it down? A. Not to those words, I don’t; I 
wouldn’t say that. 

Hearing Officer Sachs: You don’t specifically say 
777-A what you think ought to be done as a result of that 
violation? 

The Witness: That’s right. 

Hearing Officer Sachs: But you feel that the fact that 
you turn it in is some recommendation that something 
should be done; is that correct ? 

The Witness: That is correct. I expect something to be 
done. 
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Q. (By Mr. Cushman) Now, if an operator reports de¬ 
fective equipment, I understood you to say that you do 
something about that; is that correct? A. Yes, sir. 

Q. You rely on what the operator tells you, don’t you? 
A. I investigate anything he tells me, naturally. 

Q. Have you ever operated a bus? A. No. 

Q. And are you now on a bus or street car line? A. 
Both. 

Q. Both. Suppose an operator reports a defect in the 
bus. Do you have any training which enables you to tell 
how serious the defect is? A. Well, I can tell when a motor 
is hot on a bus or I can tell wdien a motor is missing, and 
if he’s got bad brakes, why, I take his word for that. I’ll 
take any man’s word for bad brakes. If a man tells me that 
his brakes are bad, I don’t think he should operate it. 
778 Q. When you want some extra service in the event 
of a break in the line and so forth, I think you testi¬ 
fied, in the language of counsel, that you ordered extra 
service. What do you do ? A. If I had a tie-up and I knew 
that I was going to need extra buses, I w T ould call the 
dispatcher and tell him to get me buses as quick as possible, 
and tell him wdiere I wanted them. 

Q. Is that what you say, in substance? A. I tell them— 
Most likely they’d know where the trouble was, but if they 
didn’t I would call the central dispatcher and tell them how 
many buses I thought I would need and the location I 
wanted them sent. 

Q. Now, I think you testified that you had written com¬ 
mendations for operators? A. I have. 

Q. Can you give us the name of any of those operators? 
A. No. I didn’t get his name. I just—all I need is the 
car number and block number, and the rest of it’s taken 
care of at the office. That’s all you need to put a com¬ 
mendation or violation, either one, on a man. 

Q. You did make a report, though, to the office? A. Yes. 

Q. When you say you wrote up a commendation, 
what did you writ? A. Well, in that particular case I 
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779 believe that I called that in to 540; I think I did 
with that particular one I had in mind. But to 

write one up, you’d use the same form as you would a 
complaint. 

I don’t think that’s been—It’s a form about this long 
and about this wide (indicating). Put all the information 
on there. 

Q. A purely factual statement? A. That’s right. 

Q. Well, what would you say in the event of a commenda¬ 
tion? What was this incident? A. Well, if a man was 
operating a car smoothly and very courteous to everybody, 
you’d just put that fact on there. 

Q. That’s all you put down? A. That’s right. 

Q. Man operated smoothly? A. Very smoothly; ob¬ 
served traffic rules and regulations; whatever it might be 
that you observed him doing. 

Q. Don’t most operators observe the rules and regula¬ 
tions? A. Well, I mean to say all of them—most of them 
do, but some of them are outstanding. In that particular 
case, this man was outstanding. 

Q. What did he do that was outstanding? A. Just what 
I just told you. 

Q. I don’t think I got it. I’m trying to get it 

780 straight. What did he do? A. The way he handle 
his vehicle, passengers. 

Q. When was this? A. I don’t even remember the 
date. I can’t keep all those dates in my head. 


781 Q. Now, let’s take a day on which there was a 
break in the line. You are on for how many hours? 
A. Eight hours. 

Q. How long did that break in the line last the last 
time you had a break? A. I couldn’t answer that for sure, 
because I don’t remember. 

. Q. Did it last eight hours? A. No. 

Q. Did it last six hours? A. No. 
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Q. You would remember that, wouldn’t you? A. Well, 
yes. Well, most of these breaks we have—say, 30 minutes; 
we consider that a right big break. 

Q. So w T hile you were on duty if you had a 30-minute 
delay, there wrould be 7M> hours during which the 20 line 
was operating all right; is that true? A. That’s true. 

Q. And that’s true of all lines; isn’t that so? A. That’s 
right. You never know. 


788 Q. In connection with the violation slips, what 
did Mr. Musson tell you specifically in your conver¬ 
sation with him prior to the time you entered upon your 
duties as an inspector? A. Prior to the time when I was 
inspector? 

Q. Did you have a conversation with Mr. Musson? I 
thought you testified that you had a conversation with Mr. 
Musson prior to the time you assumed your duties as 
utility inspector. A. I did. 

Q. Now, what did Mr. Musson tell you about the handling 
of these violation slips? A. Just what I told you that he 
told me. 

Q. You tell me again. A. Well, he told me that when 
I made out those slips it could cost a man his job. 

Q. Did he tell you that there were two things you could 
do; you could either caution a man or make out a violation 
slip? A. That was explained to me. 

Q. Is that what he said? A. Yes, sir. That was explained 
to me. 

Q. What else did he say about that? A. Well, there 
wasn’t much more to say about it. 

789 Q. Did he make any references to the rule book? 
A. Yes. 

Q. Did he tell you that in connection with the writing 
out of violation slips you were to use the rule book as 
your guide? A. I was. 

• ••••••••• 
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794 James V. Sorrells. 

a witness called by and on behalf of the Company, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

795 Q. (By Mr. Jones) And are you employed by 
Capital Transit Company? A. I am. 

Q. And how long have you been so employed ? A. I came 
to work for the Company in the early part of ’41. 

Q. And in what capacity? A. As a bus operator. 

Q. And how long did you serve as a bus operator? A. 
Less than a year. 

Q. And from there you went where? A. To acting depot 
clerk. 

Q. And tell us just what steps you’ve taken. A. I worked 
as acting depot clerk for approximately six months and 
I was put onto the regular monthly payroll as a depot 
clerk, which I held in all in the office for about 13 months, 
and then I vras promoted to acting inspector on September 
1, ’42. I worked that until the latter part of ’43, I believe, 
and then was promoted to regular inspector, which I 
worked until June 10 of ’51. 

Q. And what were you made on June 10? A. I was 
made division supervisor. 

Q. So you really served about eight years as an in¬ 
spector? A. Yes. 

Q. You have heard the testimony given by Mr. Preece, 
Mr. Combs, and Mr. Davis with respect to the re- 

796 routing of cars and buses, and the duties and respon¬ 
sibilities of an inspector, have you not? A. Yes, 

I did. 

Q. Do you agree wfith that testimony? Does that express 
your views of it also? A. Yes, it does. 

Q. I just want to ask you specifically about one or two 
instances. There have been a number of questions asked 
of various inspectors, if they have ever had an occasion to 
remove an operator from duty. 
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I am asking you this question as to the time when you 
were inspector: Have you ever had occasion to remove a 
man from duty while you were inspector? A. Yes, I have. 

Q. How many times, if you can recall? A. Well, actually 
remove a man from duty, only once. 

Q. And what was the other instance? A. A man refused 
to do further work after his trick of duty was completed. 

Q. Will you tell the Hearing Officer about those two 
instances, giving the time and the name of the individual, 
if you remember it, and the place? 

Mr. Cushman: Thank you. 

Hearing Officer Sachs: Is this while you were inspector? 

The Witness: Yes. 

797 Well, the location was the Georgia and Alaska 
terminal, and the first incident was where the man 
refused to do additional work. I think the year was 1948; 
the month I am not sure of. It was in the mid-summer; 
somewhere along in the summertime. 

He was supposed to be relieved at 6:01 p.m. 

Q. (By Mr. Jones) Do you know the name of the oper¬ 
ator? A. MacClain. He was supposed to get relieved and 
his relief man didn’t show up. When it came time for the 
bus to pull out, I went in and called the northern depot 
office and asked what had happened to the relief on this 
particular block, and they told me that he had drawn his 
traps and should be up there. He had drawn his traps in 
plenty of time to be be there. 

I went back out and it was then five minutes after the 
scheduled leaving time of this vehicle. So I knew Mac 
very well and I told him: “Mac, it looks like you’re going 
to have to make another trip.” 

He said: “Why, it doesn’t look that way to me.” 

And I said: “How about taking it on to Forest Glen for 
me, and if your relief man doesn’t show up, I’ll have a 
man here to relieve you when you come back. You won’t 
have to make but one trip.” 

He said: “I’m not going to Forest Glen.” 
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I said: “Well, I just asked you to. Don’t make me 
have to tell you. How about taking it on out there for 
me?” 

798 And he said: “No, indeed.” Said: “We might 
as well bring this to a head right now.” 

So I said: “All right, Mr. MacClain, I want you to take 
the bus to Forest Glen and bring it back in service.” 

And he said he wouldn’t, so I told him to step down 
off the bus. 

And on those Silver Spring lines the operators have to 
have a Maryland chauffeur’s permit, and a lot of the 
operators in the District that operate District lines don’t 
have those permits, so you just can’t take any man off 
of a street car or bus and put him out into Maryland unless 
he does have a Maryland chauffeur’s permit. 

So I happened to look around and I saw an operator 
on the S-2 16th Street line by the name of Musser. He 
was an operator that I knew was operating trippers and 
runs into Maryland, so I got Mr. Musser put his bus over 
in the hole in the back part of the terminal that we don’t 
use, and I had him take Mr. MacClain’s bus through to 
Forest Glen and back, because we needed that trip in 
there worse than we needed the trip on 16th Street. When 
he came back from Forest Glen, I had him stay in the 
terminal there and pick up the time on his next southbound 
16th Street trip. 

In the meantime, the operator had started—that was 
supposed to relieve Mr. MacClain—had started from North¬ 
ern and had some kind of automobile trouble and 

799 hadn’t gotten there in time to relieve his block. 

And I made out my regular report, wrote a letter 
to Mr. Boyd as to what had happened, and sent it in the 
mail the next morning. 

Do you want me to go into the second one? 

Q. (By Mr. Jones) Just before we leave that, Mr. Mac¬ 
Clain, the man you took off the bus, when was he supposed 
to go to work in the morning; do you remember? A. He 


259 


was working a swing run. I don’t know the time the run 
was due out the next morning. I imagine it was something 
like 6:00 or 6:15; something like that. 

Q. Was he allowed to take that run out in the morning? 
A. He was. My letter didn’t go out as to what had tran¬ 
spired until the following mail the following morning. 

Q. Do you know what disposition was made of the case? 
A. I believe he was suspended six days. 

Q. Now tell us about the other case. A. Well, the 
second incident took place at the Georgia and Alaska 
terminal. I believe the year was 1949, and it was also 
during the summer months. 

This operator came in— 

Q. And his name, if you remember? A. Oh, his name 
was Adler. If I’m not mistaken, he was due in at the 
Georgia and Alaska terminal at 7:37 and scheduled out 
at 7:43. 

800 He got in the terminal about 7:39. And we queue 
the people up up there. We have a certain place, 
or I have a certain place for each individual destination 
to load. And he pulled in, unloaded his passengers. He 
was two or two and a half minutes late arriving, but he 
still had enough of his layover time to load and go out on 
time. 

And I didn’t say anything to him, just waved him on 
around to the S-2 loading zone, and stepped back. 

I had approximately anywhere from three to five vehicles 
a minute leaving and entering at the terminal, both street 
cars and buses, and I made a tour around the terminal to 
see that everything was in place, the cars and buses were 
going out on the north side, because most of my work in 
the morning is concerned with the south side of the ter¬ 
minal. 

And I came back around and Mr. Adler’s bus was still 
sitting there and all the people in the queue line that had 
waited for this particular bus had stopped getting in. 
There wasn’t anybody getting. They still had the doors 
open. 
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I walked up to the door and asked him what was the 
trouble. 

And he said: “Nothing.” He said: “My change car¬ 
rier is empty. I want to fill it.” And he had a bunch of 
tokens in his hand. He was dropping them in one at a time. 

And I said: “Well, you’re four minutes late now. Just 
take it on out.” 

SOI He said: “I’m liable to be 10 minutes late before 
I leave. I’m going to fill this change carrier before 
I leave.” 

So I said: “Well, take your bus on around on Alaska 
Avenue. We’ve got plenty of room around there, and,” 
I said, “I can open the terminal up. Stop around there, 
fill your change carrier. I don’t want you to operate 
without change.” 

So I turned around and walked off from the bus, expect¬ 
ing him to pull on around. And we had the entire terminal 
full of vehicles and we had the Eastern Avenue blocked 
and the intersection of Georgia Avenue and Eastern, which 
is a half block from the terminal, and the horns were blow¬ 
ing and the policeman was blowing his whistle out there. 

So I went back up and asked him if he had understood 
what I had asked him to do. 

And he said he had. 

And I said: “Well, there is one of two things I want 
you to do. I want you to either move this vehicle or get 
out of it, but do one of them right now.” 

And he gathered up his change carrier and all of his 
paraphernalia and stepped off of the bus, and I in turn 
took the bus, opened up the terminal, and took it downtown. 

Q. Do you know what the outcome of that case was? A. 
He was fired from the Company. 

Q. He was dismissed? A. Yes, sir. 

802 Mr. Jones: No further questions. 

Cross Examination 

Q. (By Mr. Cushman) In this MacClain episode when 
you wrote your letter what did you say? A. I stated in 


the letter that I had asked him to make the trip and he 
had refused, and then I had required him to make the trip 
to Forest Glen and he had refused also. 

Q. You didn’t have anything to do with the suspension 
that was meted out? A. I didn’t. 

Q. After you sent the letter, your connection with that 
incident ceased; isn’t that right? A. That’s correct. 

Q. And then this fellow, Adler; did you have anything 
to do with his discharge? A. I did not. 

Q. You reported the incident that took place? A. That’s 
right. 

Q. On a violation slip or in a letter? A. A letter. 

Q. A very factual report of the incident? You made a 
factual report of the incident? A. I did. 

Q. Somebody else handled the question of the 

803 discharge; isn’t that true? A. That’s right. 

• ••••••*•• 

804 Eedirect Examination 

Q. (By Mr. Willauer) Do you have authority to send an 
operator who has, let’s say, a four or five-minute layover 
and he comes in, let’s say, two minutes early; do you have 
authority to send him right back out on service? A. Yes. 
indeed. 

Q. Have you ever done it ? When you were an inspector. 
I mean. A. That’s understood. There have been times at 
Georgia and Alaska when I have—on the Maryland lines, 
when I have made my own schedule from the time of the 
first bus in the morning until the last bus at night. 

Q. Now, when you say quote made my own sched- 

805 ule unquote, what do you mean? A. I mean just 
that; that I make a schedule to conform with the 

number of buses that I had to operate. 

Q. During such a day where you have quote made my 
own schedule unquote, the service then will operate on a 
different schedule than that set up for that particular 
line? A. Absolutely. 
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Q. Have you had occasions where you have had to make 
your own schedule for a period longer than one day? A. 
No, sir. 

Q. But it has been as high as a day? A. Yes, sir. 

• ••••••••• 

811 Q. When you moved a bus operator around that 
way, or a street car operator on street rail lines, 

were you taking him from his regular picked work? A. 
In a case like I just illustrated, it wouldn’t be taking him 
from his picked work. It would be taking him off of one— 
well, it would, too. If he picked a run that worked all 
Federal Triangle and I took him off and sent him to 
Potomac Park, why, his run didn’t call for that; that 
would be something other than he picked. 

812 Q. Now, have you done that? A. Yes, indeed. 

Q. Going back to the Z-4’s, 5’s, and 6’s, the ones 

that you had to maneuver so much, in those cases would 
you be taking regular operators from their regular picked 
runs and having them do other pieces of work? A. Ab¬ 
solutely. 

• ••••••*•• 

816 Frank Burgess, 

a witness called by and on behalf of the Company, being 
first duly svrorn, was examined and testified as follows: 

Direct Examination 

• ••••••••• 

817 Q. (By Mr. Jones) Mr. Burgess, you are em¬ 
ployed by the Capital Transit Company? A. That’s 

right. 

Q. And you are division superintendent of what divi¬ 
sion? A. Southeast bus division. 

Q. How long have you been associated with the Transit 
Company or one of its predecessor companies? A. No¬ 
vember 23 will be 34 years. 

Q. Practically all of your adult life, I suppose? A. 
Almost. 
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Q. Has been spent in the public transportation business? 
A. That’s right 

Q. How long have you been division superintendent? 
A. I was made a division superintendent, I was appointed 
on January 1, 1937. 

Q. You have been division superintendent, then, for 14 
years. 

Mr. Burgess, what constitutes your division supervisory 
force? A. Well, the division superintendent, assistant 
division superintendent, if there is one, senior division 
supervisor, division supervisor, and the depot clerk. 

Q. Now, in some divisions you have a senior division 
supervisor and no division supervisor? A. That’s 
correct. 

818 Q. In others, you have a division supervisor and 
no senior? A. I believe that is correct. 

Q. And in some other divisions you might have all three? 
A. That’s correct. 

• ••••••**• 

Q. What are the things that you are usually out on the 
line for? What are you looking for or what are 

819 you inspecting or looking over? A. I am charged 
with the operation of my division and I have to deal 

with filling in service; that is, what I mean, recommend¬ 
ing more service on the line or less service, whichever is 
required to take care of the people at certain intervals. 

Q. Do you have anything to do with tie-ups and things 
of that kind? A. I do. I go out when they have a serious 
tie-up or something of that kind, when they call me, if 
I’m at the office or if I run into it when I’m on the street. 

Q. I see. Now, do your duties require you to do any¬ 
thing with the officials of the Public Utilities Commission, 
for example? A. Yes. There are times when either the 
public wants bus stops moved or building is going on and 
it interferes with the people putting up the building; I 
get in touch with Mr. Miles, who is the inspector for the 
Public Utilities Commission, and we go out and discuss as 
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to whether or not we move the sign and where we move it. 

Q. What, if anything do you have to do with the Police 
Department? A. Well, there are times when we think it 
is best that -we have—if different things happen, like 
something goes wrong—that we want no parking signs up 
or different matters, why, I go see the captain of the 
820 precinct in which it occurs and get his cooperation 
in placing signs up where they won’t interfere 
'with buses going through. 

823 Cross Examination 

824 Q. (By Mr. Cushman) Don’t you call in to your 
office on your days off? A. Well, I don’t ordinarily 

call in. There have been many, many cases, particularly 
in the summertime, I go down in the country. 

825 Q. And the rest of the year, don’t you make a 
practice of calling in? A. I do call in occasion¬ 
ally, yes. 

Q. And don’t you come in occasionally on Saturday and 
Sunday, too? A. If I’m not doing anything, I might drop 
by the office on Saturday morning and Sunday morning, 
if I’m not down in the country. 

Q. On most of the times when you’re not dowm in the 
country don’t you make a pretty frequent practice of 
coming in to the office ? A. I come by there and stay about 
half an hour, yes. 

Q. You do that pretty frequently, don’t you? A. I do 
that when I’m not out of town. 

Q. Now, I think you enumerated that your general time 
is spent largely between recommendations as to adding 
or taking off service and handling some matters in connec¬ 
tion with the Public Utilities Commission and the Police, 
some liaison with the Police Department, as I recall it, 
and I think you stated that in the event of a serious tie-up 


you would go out and take a look and see what was 
happening. 

Are those the only things that you do? A. Oh, no. 

Q. What else do you do? A. I check my lines to 

826 see if they have enough service or too much service. 

Q. What do you do in order to check the lines? 
A. I stand on the corner and check them and see how many 
passengers there is on the bus. 

Q. You go to particular points where the bus passes and 
you watch that yourself? A. That is right. 

Q. How much service there is. How much time do you 
spend in that activity? A. Oh, it varies; a couple of hours, 
three hours a day, sometimes. Then I get complaints from 
the public. I go out and check to see whether or not the 
complaint is justified, or is not. 

827 Q. (By Mr. Cushman) You do have something 
to do with reported violations, do you? A. Yes, sir. 

Q. What do you have to do with them? A. Well, I call 
the man in; if the violation comes into my office, I call 
the man in and talk to him about this violation and, if 
necessary, I reprimand him. 

Q. You are the only one that handles that kind of thing 
at your division, are you not? A. Yes, sir—No, sir. 

Q. The division supervisor? A. Yes, sir. 

828 Q. Just you two? A. That’s right. 

• **•••*••• 

851 Redirect Examination 

**#•*•#*•• 

S53 Q. (By Mr. Willauer) Now, take your senior divi¬ 
sion supervisor. Would he do any of your work? 
A. Any of my work? 

Q. Yes. A. Yes, sir. 

Q. Could you explain what and how he comes to do it? 
A. Well, for instance, I’ve been attending these hearings 
for a week. He has been doing the most of my work, which 
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I explained what my work was a few minutes ago; anything 
that I would do. 

Q. Does he, for instance, adjust grievances? A. Yes, he 
has that authority and possibly he would, if he had one 
while I wasn’t there. 

Q. Would he go out on the streets in the performance of 
these duties which you’ve described that you perform 
away from the division office, while you are on duty? 

854 A. While I’m on duty? 

Q. Yes. A. Would he? 

Q. Yes. A. Very rarely. 

Q. Let’s take the last week that both of you have been 
on duty together. Have you told him to do anything? A. 
No, sir. 

Q. Has he shared any of your work during that week? 
A. Yes, sir. 

Q. Could you give us a few instances? A. Well, he has 
interviewed men on accidents and complaints. 

Q. When you say complaints, what does that mean? A. 
Well, when we get these complaints, it may be on an 
operator or it may be on the service. Maybe some operator 
has passed up a passenger and they identify the complaint 
by the bus number. Then we call the man in and interview 
him and find out if he passed the passenger and why, and 
we make a report of that to our public relations office. We 
don’t answer the public ourselves. I don’t answer to the 
public. 

Q. Do you caution or administer any form of discipline 
to the operator? A. In some cases; in many cases, yes. 

Q. If your senior division supervisor "were investigating 
a complaint or an accident report -where he felt that 

855 the operator was somewhat at fault, would he call 
the attention of the operator to that? A. Yes, sir. 

• #*•••#••• 
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Godfrey Builer 

a witness called by and on behalf of the Company, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

• •••••*••• 

Q. (By Mr. Jones) You are employed by the Capital 
Transit Company? A. Yes, sir. 

Q. In what capacity, Mr. Butler? A. Director of 
personnel. 

1024 Q. Mr. Butler, in the course of your duties as 
director of personnel, is that the correct title? A. 

Yes, sir. 

Q. Have you had occasion to examine the personnel 
methods used by other companies and corporations not 
only in this industry, but in other industries? A. Yes; 
I have. 

Q. First, I probably should ask you to describe the 
policy used by the transit company under your 

1025 supervision in the hiring of employees. A. Since 
July of 1936, when the personnel department of the 

Capital Transit Company was established, we have 
followed the policy and practice of centralized employ¬ 
ment. I have under my direction an employment division, 
which does the procuring, processing and selecting and 
hiring of all employes for all departments of the company. 
That is in line with the trend of the last quarter century, 
more accentuated, perhaps, in the last decade or two, in 
large corporations, not only in this industry but through¬ 
out the country, of centralizing that function in a per¬ 
sonnel or employment department or division. 

Q. In other w r ords, the hiring is not done by the indi¬ 
vidual departments, or things of that sort? A. That is 
correct. 

Q. Now, let’s take, for example, the case of an operator, 
either bus or street car, a man applies to you for a posi- 
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tion, tell us what steps are followed in determining whether 
or not the company will employ or will not employ that 
individual? A. An applicant for a position as an operator 
is given a physical and mental qualification examination, 
and subjected to certain psychological or psychosomatic 
tests and examinations to determine as accurately as we 
can his fitness for the work for which he is applying, and 
his ability to fulfill the job requirements. We make a 
rather detailed check of his references, former places 

1026 of employment, contacts in his neighborhood, and 
try to get a line on his character and background 

that would have some bearing upon his performance as 
an employee of Capital Transit. 

Q. His personal habits and things of that kind? A. That 
is right. 

Q. Now, then, after you are satisfied, are those done 
before the man goes into the training school? A. Yes, 
sir. 

Q. How long would you say that normally a check or 
investigation of that kind would take? A. Well, that 
would vary greatly, depending upon the man’s age. Of 
course, that would have a bearing upon how many previous 
occupations he might have had before he came to us, and 
what area of the country he had previously lived in. In 
some cases it might take a matter of only a few days to 
secure the information that we wanted, and in other cases, 
it might take considerably longer. 

Q. As long as several weeks, I take it? A. That is right. 

Q. And when you are satisfied that the man is potentially 
a good employee, then he goes into the training school? 
A. That is right. 

Q. And after he has concluded the training school, thep 
he is put out on the road in “no-passenger” operation, 
and finally in passenger operation until finally the 

1027 company is satisfied he would be a qualified 
operator? A. Yes, sir. 
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Q. It is at that time that he then becomes an employee 
and goes on the payroll of the company? A. Yes, sir. 

• ••••••••• 

George W. Cramer 

was called as a witness by and on behalf of the Company 
and, after being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

• ••••••••• 

1028 Q. (By Mr. Jones) Mr. Cramer, what is your 
position with the Capital Transit Company? A. 

Superintendent of transportation personnel. 

Q. And tell us how long have you been with the com¬ 
pany, please. A. I was first employed as a bus operator 
with the Washington Rapid Transit Company in June of 
1928. 

Q. And you have been either with that company or the 
transit company ever since? A. That is right. 

Q. How long have you been director of transportation 
personnel? A. Superintendent. 

Q. Superintendent; excuse me, of transportation per¬ 
sonnel? A. Since November, 1944. 

Q. Tell us briefly if you will, Mr. Cramer, how your 
office functions. A. There is considerable of it. 

Q. Why don’t you pick up where Mr. Butler left off? 
What about these new people you—they send over to you? 
A. One of the functions of my position is the training and 
follow up of operators. Another, the establishment and 
maintenance of individual personnel records, administra¬ 
tion of discipline, analysis of accidents, accident prevention 
work on an individual basis, or to state it broadly, 

1029 all of the behavior; the operators’ conduct and be¬ 
havior throughout the employment with the com¬ 
pany, as separated from the fiscal operation on the street. 

Discharging those functions entails the handling of all 
reports of any kind pertaining to the actions of the indi- 
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vidual operators, or matters, information, concerning the 
individual operators, all complaints, inspectors’ violation 
reports, accident reports, things that have happened to 
the man affecting his ability to do the work, are all 
funneled through that office and then eventually wind up 
on that particular individual’s record. 

This record is an overall record. It contains the good 
as well as the bad, the commendations as well as the com¬ 
plaints from whatever source they might come. 

It is, in fact, and in effect, and centralized record re¬ 
cording office, covering the entire transportation depart¬ 
ment. 

I might at this time point out that this centralization of 
record keeping, administration if disclipine and all of the 
allied activities, is essential due to the manner in which 
our company functions. We have had a great deal of dis¬ 
cussion about the various divisions and subdivisions of 
the organization, but actually the Capital Transit Com¬ 
pany functions as one big division, due to these contract 
provisions covering the general system of seniority and 
selection of work. It is a constant interchange of 
1030 operators in the divisions. Every week there will be 
only a few—you might say from three to 300—and 
that makes almost mandatory centralized control of these 
things to maintain a uniformity of treatment over the 
system. 

• ••••#•••• 

Q. Let’s take a specific case, for example. Suppose you 
get an inspector’s report showing operator badge No. so 
and so on a certain date, violated a certain rule of the 
company; let’s say, running through a red light. 

How would that be processed? A. Inspectors’ reports 
are turned in at the inspector’s central reporting office, and 
forwarded immediately to my office. The first operation 
is the identification of the report. Most of these reports 
bear the badge number and vehicle number and block 
number and time, but very seldom the operator’s name, 
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and frequently do not bear the operator’s badge number. 
It is necessary to go to the manifest covering that day’s 
work and determine who the individual operator is. 

1031 Once that is determined, that operator’s record is 
checked for previous violations of the same nature 

for preceding period of perhaps a year. A year is the 
usual yardstick, except in very unusual happenings of a 
major nature. 

Once that is done, the violation reports are separated 
for the minor and first offense type of thing, and the major 
and repeater type. 

The minor offenses and first offenses, together with the 
past history of similiar offenses, if any, are forwarded to 
the division superintendent of the man considered for dis¬ 
cussion with the man, with the operator, for appropriate 
action. 

Hearing Officer Sachs: What, precisely, is forwarded? 
That that violation report? 

The Witness: The violation report attached to another 
form which bears the history of previous offenses, if any. 
Hearing Officer Sachs: That is a summary of his record? 
The Witness: Yes. 

Hearing Officer Sachs: Is that prepared especially for 
that purpose, or is there one in the file at all times? 

The Witness: That is our prepared report, especially 
for that purpose. It is a very brief, you might say, note, 
just giving the date and the time and the action taken. 
Hearing Officer Sachs: Who determines the nature of 
it?" 

1032 The Witness: They are usually separated by my¬ 
self. 

Hearing Officer Sachs: You do that yourself? 

The Witness: Yes, sir. The division superintendent 
discusses this report with the operator concerned, and the 
action which he feels is merited, the operator acknowledges 
the action taken by his signature, and has an opportunity 
to make any notes which, or make any remarks which he 
may desire on the back of the same form, and the report 
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is returned to my office for entry on the record and filing. 

Hearing Officer Sachs: What do you mean when you say 
he acknowledges the action taken? 

The Witness: Well, in practically all cases where any 
discipline is administered, the operator indicates that, 
there, or that it has been called to his attention, which is 
by signing the report concerned, so that you don’t en¬ 
counter a case where at some later date he can say “I know 
nothing of that report. It was never called to my atten¬ 
tion.” 

Hearing Officer Sachs: He just acknowledges the docu¬ 
ment? 

The Witness: That is right. 

Hearing Officer Sachs: You don’t ask him to agree? 
The Witness: No. He simply acknowledges that it has 
been called to his attention. 

In major cases, they are handled at the transportation 
personnel office, and also the cases where the same offense 
has occurred repeatedly, and the talking to and the 
1033 reprimand by the division superintendent has not 
been effective in correcting the behavior. Those 
cases that are handled at the transportation personnel 
office, a stenographic transcript is frequently made of the 
interview, signed by both parties to the interview, and the 
operator retains a copy of it. 

Hearing Officer Sachs: Who conducts that interview of 
the operator? 

The Witness: That is the superintendent of disclipine, 
or his assistant. 

Hearing Officer Sachs: Is the superintendent of disci¬ 
pline someone in your office? 

The Witness: Yes. 

• ••••••••• 

1036 Q. In each case where you receive a report from 
an inspector, action is taken, either some discipli¬ 
nary, action or the man after examination is 

1037 exonerated? A. That is correct. 

• ••••••••• 
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Cross Examination 

Q. (By Mr. Cushman) When the inspector’s report 
comes into your office, do you personally investigate it, or 
does your office investigate the report? A. My office. 

Q. Do you—do they make an independent investigation 
of their own? A. What do you mean by “investigate”? 

Q. You tell me. What do you do? A. The first action is 
the identification. 

Q. After you have identified the operator? A. Then 
you check against the record. 

Q. Check against his personnel record? A. Yes; for 
a previous offense of the same nature. 

Q. And what else do you do? A. After that is done, 
then you can decide whether it is going to be sent out for 
handling at the division or whether the man should he 
called in to the breated as a matter of greater 
1038 importance. That depends on two things: The par¬ 
ticular offense, and what went before; what the 
record shows. 

Q. Who decides that particular question? A. I do. 

Q. And in the event that it falls within the category of 
what you have determined yourself as a major offense, you 
make a further investigation, do you not, in the sense that 
you hold a kind of a hearing for this fellow; don’t you? 
A. What? 

Q. Would you term that an investigation? The man is 
called in and the report is discussed with him? 

Hearing Officer Sachs: You call the man in and question 
him about it? 

The Witness: That is right. 

Q. (By Mr. Cushman) You ask him questions, and give 
him an opportunity to state his side of the story? A. That 
is correct. 

Q. You then determine; don’t you, in the light of the 
information you have, there, as well as the inspector’s 
report and his record, what you think should be done in 
a particular instance? A. That is correct. 


Q. All of these actions or determinations are made by 
your office; isn’t that true! A. The action that is 

1039 taken in the case is handled in that office; yes. 

Q. In your office? A. Yes. 

Q. With the exception of those cases which you send 
out to the division ? A. That is right. 

Q. I take it those are the minor cases you have indicated. 
About the minor cases, the disposition of those cases is 
in the nature of a reprimand; is that correct ? A. Caution 
or reprimand, and on occasion, and on occasion after the 
division superintendent discusses the case with the 
operator, he will recommend further action on it. In other 
words, it is not a foregone conclusion every time that it is 
going to be nothing more than a reprimand. 

Q. In those cases does the division superintendent then 
communicate with you? A. That is correct. 

Q. And then a further determination is made as to the 
disposition of that particular case? A. That is correct. 

• ••••••••• 

Hearing Officer Sachs: Mr. Cramer, just one question: 
You have told us about disciplinary action taken as a 

1040 result of inspectors’ reports. Is it ever necessary 
to take disciplinary action as a result of something 

instigated by anyone other than an inspector? 

The Witness: Yes. 

Hearing Officer Sachs: What cases would that be ? 

The Witness: Well, that covers a multitude of ramifica¬ 
tions: accidents, complaints from the general public and 
reports from other members of the official family, other 
than inspectors. 

Hearing Officer Sachs: Who, for instance; what classi¬ 
fications? 

The Witness: General public, for example, might ob¬ 
serve a street car running through a red light, not only 
might, but has. 

Hearing Officer Sachs: Who else? 

The Witness: And the complaints from the public, they 
cover the entire range of behavior and misbehavior. 
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Hearing Officer Sachs: That is where somebody calls 
in or writes in complaining about some operator or other 
employee of the company? 

The Witness: Some particular operator and some par¬ 
ticular incident. 

Hearing Officer Sachs: We have been told that those 
calls are generally referred to a public relations office. 
Is that part of your office, or a different office? 

The Witness: No; but I receive a copy of every 
1041 one of those communications, and the original letter, 
the original communication, or a transcript of the 
phone call. 

Hearing Officer Sachs: Goes to your office? 

The Witness: Yes. 

Hearing Officer Sachs: And have you told us or have 
you named all of the different classifications of official 
family, as you call it, who might originate some report? 

The Witness: No. I haven’t named them. It takes in 
the entire— 

Hearing Officer Sachs: I don’t mean individual, but I 
mean, well, division superintendents, for instance. Who 
they—would they originate one? 

The Witness: Division superintendents, division super¬ 
visors, depot clerks, dispatchers, department heads. 

Hearing Officer Sachs: Does that come to you on a 
violation form similar to the one that the inspector fills 
out? 

The Witness: No, sir. 

Hearing Officer Sachs: Is that on a different basis? 

The Witness: They usually come in the form of a written 
memorandum or by phone, followed by a confirmation or 
something of that sort. 

Hearing Officer Sachs: Sort of a narrative type of 
document? 

The Witness: Yes. The 5500 cases I referred to cover 
only inspector’s violations reports. 

• ••••••••• 
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1042 Redirect Examination 

Q. (By Mr. Willauer) In connection with these memo¬ 
randa that come to you from members of the official 
family, as you described it, such as the general manager, 
division superintendent, and so forth, is your procedure 
upon receipt of such memoranda any different from the 
procedure that is applied where an inspector’s report 
comes in! A. No, sir; for example, as I say, the general 
manager not only can, but has, the reported running 
through a red light. That information came to me in the 
form of a phone call, I think, about one and a half minutes 
after he arrived in his office that morning, to the effect that 
such and such a time at such and such a location, car No. 
so and so did thus and so. 

Now, I had essentially the same information to identify 
the individual as the inspector normally puts in writing 
at the top of his violation slip, so starting out with the 
same information, you do the same thing. 

Q. Did this particular communication come with a 
recommendation! A. No, sir; he didn’t know who the 
man was. He described what happened. 

Q. In this particular case was the operator by any 
chance brought to your transportation personnel office, the 
way operators are in these other cases where you 

1043 have described the procedure! A. He was. 

• ••••••••# 

Recross Examination 

Q. (By Mr. Cushman) Just one more question: 

In some of these cases involving the disciplinary action, 
the grievance procedure under the agreement is followed, 
isn’t it! A. It is. 

Q. Sometimes they get up to you or beyond; is that 
right! A. That is right. 

• ••••••••• 
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1044 Samuel E. Emmons 

was recalled as a witness by and on behalf of the Com¬ 
pany and, having been previously duly sworn, was 
examined and testified further as follows: 

Direct Examination 

• •••**•••* 

1048 Q. (By Mr. Jones) Now, Mr. Emmons, confining 
your discussion to the categories that are herein in 

issue, take, for example, your inspectors. 

Why is it that you consider them supervisory employees, 
and a part of management! 

• •••*#•••• 

The Witness: One of the company’s exhibits has shown 
that there are approximately 1250 vehicles out on the 
various routes operated by this company, extending over 
this area of 124 square miles. Most of the members of 
the management family that I have listed before are 
located at fixed points. For example, the assistant 
superintendent of transportation, superintendent of trans¬ 
portation, personnel, and that group, is all located over 
with me in the main offices at Georgetown. We are not 
out on the street where the service is being operated. 
The division superintendents, the depot clerks, and the 
training people, as well as the dispatchers, are all tied up 
at fixed locations generally, either at the division offices, 
or at the training division, or at the central dispatcher’s 
office. 

1049 The men that we have out on the street, or where 
this service is actually being operated, and who have 

to look after this service, are the inspectors, and they are 
supervised by either one supervisor of road operation, or 
one senior division supervisor. I consider this function 
is of vital importance to us. I might say that just prior 
to the beginning of this hearing we had a very extended 
hearing before the Public Utility Commission on this very 
subject of the adequacy and proper operation of our serv- 
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ice out on the street, and the same questions came up that 
we just were talking about a little while ago; running 
ahead of time, gaps in the service, and taking care of 
emergencies, and the Public Utilities Commission holds us 
absolutely responsible for the proper operation of the 
service on the street. 

1084 Waller J. Bierwagen 

was recalled as a witness by and on behalf of the 

1085 Union, and having been previously duly sworn, was 
examined and testified further as follows: 

Redirect Examination 

• ••••••••• 

Q. (By Mr. Cushman) Mr. Bierwagen, you are familiar, 
are you not, with the operation of the senority system and 
the picking of runs in this company? A. Yes, insofar as 
the man with seventeen years of service can be. 

Q. Will you tell us how that is done? A. We have since 
about 1941 or 1942 a system called, in the common 
language, a continuous system seniority. It provides that 
runs that are open because of quits, discharges, or leaves 
of absence, will be posted on all of the Boards and all of 
the Divisions and on Monday noon. This posting is 
engineered by the schedule department. They describe the 
runs, the days off, the line, the hours worked. For the 
intervening two days the men over the entire system 
examine these posted runs and bid on those posted runs. 
They continue bidding until noontime of Wednesday, at 
which time the successful bidders are determined by the 
schedule department between Wednesday noon and Friday 
noon and on Friday noon the successful bidders are posted 
on the various divisions’ boards. 

1086 If those men are qualified to take over their runs, 
they take those runs, change their divisions, if they 

have changed them or if they haven’t they will take the 
runs of that particular division, if they were successful, 
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the following Sunday. In the event they were not qualified 
they have to undergo a training period at their expense, 
operator’s expense; that is, the expense amounts to this: 

They don’t get any wages for it. The company provides 
the instructions but they don’t get paid for breaking in. 

The following Sunday, or the Sunday following the com¬ 
pletion of their training, they assume their runs. That is 
the system method of picking of runs. 

There is also a narrower form of picking runs. That is, 
in the division itself, periodically, due to a schedule change, 
such as school time opening up or more busses being put 
on the line, winter schedule, in the summer time we have 
a summer time schedule, because of stores closing. Many 
other reasons why there will be a pick just at that par¬ 
ticular division. A complete line may be changed, a new 
line introduced, rerouted; on those instances they have 
just a division pick and these are picked again according 
to seniority within that division. 

It takes from a week to ten days, sometimes two weeks, 
to go through the process of picking these runs. Upon the 
completion of the picking, the schedule goes into 
1087 effect and the men then operate the runs which they 
have picked. 

Incidentally, if there are any new runs added to a pick, 
those runs are not for picking at that division. They are 
advertised as new runs over the whole system. If there 
are any runs deleted, if there are a lesser number of runs, 
then the number of men that compares with the number 
of runs cut, may pick away from that division. 

We say they are bumped away from that division and 
they may go to another division and pick a run there 
according to their seniority and that type of training 
where they are bumped away is paid for by the company. 

Bumps are paid for by the company where a man picks 
away of his own voluntary volition. He must lose the pay 
time. 

Q. This set up is provided for in the agreement, is it 
not? A. That is correct. 
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Q. Let’s assume that you have had a general pick. How 
often would that take place? A. The general system pick? 

Q. Yes. A. Every week. It is going on every week, 52* 
weeks a year. 

Q. Once a man has picked a run by virtue of his seniority 
what is the effect of that? A. He has picked his particular 
days work, which can not be changed without his 

1088 permission, and if it is changed without his permis¬ 
sion, then it is a scheduled change and he is per¬ 
mitted to bump away from that run, to pick a run that 
continues to be satisfactory to him. He must give notice 
within forty-eight hours that the run is not satisfactory 
and now that they have changed this during the interven¬ 
ing time until he bumps away from that run, he gets the 
pay of the run that he had originally picked or if the 
added trips had been put on and he is thereby—he has to 
work, he will get the higher rate of pay but he may pick 
away from that at the nearest opportunity. 

Q. Do I understand then that he can not be taken off that 
run without his consent? A. That is correct. 

Q. You also have an extra board, I think. 

Will you tell us how that works? A. After all of the 
men have completed picking of runs there is always a 
residual group, which is a planned group. It is necessary 
to cover the work such as vacations, sick leave, leave of 
absence—not days off. The days off are covered by picked 
runs. This just covers the instances that I have men¬ 
tioned. That group of men are termed as the extra board, 
and according to the new agreement, that board is now 
picked according to seniority. 

The oldest man in the division may pick the Board, if he 
wishes. That group is divided into two parts, day and 
night boards, with the day men covering the runs 

1089 that go out during the daytime hours, up to—they 
cover all of the straight runs going out up to eight 

o’clock. 

Hearing Officer Sachs: Does this extra board consist 
of new applicants or new employees? 
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The Witness: Not necessarily now. As I say, under the 
new agreement even the oldest employees may pick the 
extra board. 

Hearing Officer Sachs: In fact, are there any regular 
employees on the extra board as far as you know? 

The Witness: Well, at the moment, we haven’t placed 
that particular part of the contract into effect, but 
theoretically that is the thing, that they could and they 
will within the next few weeks. 

• ••••***•* 

Q. (By Mr. Cushman) Once the extra board is set up— 
not talking about a day or night board but the extra board 
in general—hovr does it work? A. It works on a rotation 
basis. The top man on the board may get a holddown, 
which is a run that has been vacated, due to illness for 
more than ten days but less than thirty. Other than that 
all of these other absences are rotated; the days work is 
rotated amongst the men. Also, if there are more 
1090 extra men than there are regular open runs avail¬ 
able because of these absences, work such trippers 
as are open. They are assigned to them the day before on 
the board, that they will report for such and such a 
tripper and they work that tripper in lieu of an ordinary 
day’s work. 

Q. Is the operation of the extra board provided for in' 
the agreement so far as its rotating is concerned and the 
like, or do you have a separate agreement on that? A. I 
couldn’t point to line and verse in the contract as to where 
it should be rotated. It has been a practice within this 
property at least, I don’t know about the industry but 
within this property that this extra work is rotated. It 
has from time to time been stipulated so by management 
to the officers of the union. We have always worked on the 
basis of a rotating board. 

Q. There has been testimony concerning a day board 
and a night board and there is an agreement is there not— 
just trying to shorten this—that the assignments for the 
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next day will be posted by three o’clock in the afternoon? 
A. That is right. It is in the rule book. Three o’clock is 
the time. 

Q. Once the extra board is posted at three o’clock, what 
is the effect of that posting? A. That is the assignment 
for the next day. It has always been the custom and 

1091 the practice that once the board goes up, that is the 
man’s day’s work and he is free to follow the in¬ 
structions on that board. If he has an hour tripper in the 
morning and an hour tripper in the evening, that is his 
day’s work. If he volunteers for additional work he gets 
it. The clerk generally protects himself against such an 
event by assigning men to report at a stipulated time, such 
as first or second extra, or if he thinks he might need men 
in the middle of the day he will say “tripper 100 and 
10:00 o’clock extra”, or “11:00 o’clock, extra” or “see 
clerk”—something like that. Then there is a direct stipu¬ 
lation that there is additional work and he had better not 
plan for anything beyond what is seen on the board. 

Q. May a man on the night extra board be assigned to 
work on the morning extra board? A. Working a day 
run? No, sir. 

Q. And how about the reverse situation? May a day 
extra board man be assigned to work a night extra board? 
A. No, sir. That is also a matter of seniority. The men 
pick, once they set up the extra board, then they go down 
the line and ask the men according to seniority whether 
they wish to work the night board or the extra board. 
They also in the same manner pick their days off, so many 
extra men may be off on a Sunday and Monday and so 
forth, and according to seniority they pick their days off. 
• ••••••••* 

1092 Q. (By Mr. Cushman) Mr. Bierwagon, I show 
you a document which purports to be a letter from 

Capital Transit Company directed to you dated January 
17,1951, and ask you what that is and whether you received 
it in the U. S. Mail. A. This is a letter I received through 
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the ordinary mails, U. S. Mails, from Mr. D. C. Boyd, on 
or about January 17, in response to a request from me. 

Q. Does the material set forth in that letter constitute 
the basis upon which the days off problem is handled so 
far as assignments of operators are concerned? A. That 
is correct. 

Mr. Cushman: I would like to show that to 

1093 counsel and then read it into the record if you have 
no objection. 

In order to avoid the necessity of encumbering the ex¬ 
hibit file I would like to read this into the record rather 
than offer this as an exhibit. 

This letter is headed, at the top, “Capital Transit Com¬ 
pany, 36th & M Streets, Washington 7, D. C., January 17, 
1951/’ directed to Mr. Walter J. Bierwagon, President 
and Business Agent, Division 689, Amalgamated Associa¬ 
tion of Street Electric Railway and Motor Coach Em¬ 
ployees of America, 823-24 Washington Loan and Trust 
Building, Ninth and F Streets, Northwest, Washington 4, 
D. C. 

“Dear Mr. Bierwagon: 

“In reference to assignment of work to operators on 
their assigned days off, we wish to advise the following 
instructions were verbally issued to division superintend¬ 
ents in the Superintendents’ Conference on Thursday, 
January 11,1951. 

“1. Operators who volunteer to work on assigned days 
will not be eligible to work on assigned days unless they 
have fulfilled all assignments on the five regular work days 
prior to assigned days. 

“2. Operators will not be permitted to work on assigned 
days ahead of operators who are regularly scheduled to 
work and who want to do extra work. 

“3. Operators who wish to work on their days 

1094 off will be assigned work behind the extra men who 
are scheduled to work and the part time men and 

the regular men who are scheduled to work and who wish 
to do extra work. 


“4. Work to be performed by operators on assigned 
days will be divided as evenly as possible by division 
superintendents treating all men alike, both regular and 
extra men. 

“5. Operators will not be permitted to work at a foreign 
division on assigned day ahead of an operator of the home 
division. 

“Yours very truly / 9 

Signed, 

“E. E. Boyd,” in handwriting and under that, type¬ 
written, 

“E. E. Boyd, Superintendent of Transportation. 

Q. (By Mr. Cushman) There are additional provisions 
with reference to work on days off in the agreement itself, 
are there not? A. That is right. 

Q. Mr. Bierwagon, are there a number of situations in 
which under the rules of the company the operators is 
required to use his judgment? A. Oh, yes, there are. 

Q. Will you tell us what some of those situations are? 

A. Let’s see if I have some references to them. Well, 
1095 there is rules about snow and ice operation. 

Q. Will you refer to them by numbers so that 
everybody can understand what you are referring to? 

Mr. Willauer: While Mr. Bierwagon is looking may I 
call the attention of the Hearing Officer and the Board to 
rule 3(a), which reads: 

“Whenever a situation arises which is not covered by 
these rules, special orders or instructions, employees must 
exercise their best judgment in deciding on the safest and 
wisest course to follow.” 

Mr. Cushman: I think I have already called the atten¬ 
tion of the Board to that particular provision. 

The Witness: 171, fog, snow, rain or sleet operation, 
173, water on track, and the one that counsel for the com¬ 
pany just mentioned; 168 which stipulates that any em¬ 
ployee present must assist in clearing a blockade. That is 
all I can just pick out right now. 
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Hearing Officer Sachs: How about 169? Is that 
applicable to operators? 

The Witness: Buie 169? 

Hearing Officer Sachs: Yes. 

The Witness: That is right, 169, starting cars after a 
blockade. You will find these rules throughout the book 
and many of them are itemized in the front index, “Opera¬ 
tion of Car under Special Conditions’’ and “Opera- 

1096 tion of Car under Normal Conditions.” 

Q. (By Mr. Cushman) Have you given us some 
of the instances? A. Yes. 

Q. If you are through, I would like to go to another 
point. 

There has been some reference to the badges, or what¬ 
ever you call the thing the men have, this device which 
shows a name or classification of the employee of the 
company. 

I think the testimony so far referred to the inspector. 
Are there any other classifications which have an identi¬ 
fication as to their classification, other than the inspector? 
A. Oh, yes, the Guard and the instructor both have identi¬ 
fication badges labeled either “Guard” or “Instructor” 
and those that fill the position of starter have cap devices 
labeled “Starter.” 

Q. By the Guard, did you mean the terminal guard whom 
we referred to here? A. Terminal Guards, yes. That is 
right. 

• ••••••••• 

Re-Cross Examination 

Q. (By Mr. Jones) Mr. Bierwagen, I think the Hearing 
Officer made a reference to an extra man when he got a 
regular run, becoming a regular employee; I am not sure 
I used the exact language but I wuuld like to clear that up. 
An extra man of course is just as much a regular 

1097 employee of the company as the man who has a 
run. Is that not true? A. That is correct. 
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Q. And back in the days before manpower shortages, a 
man who was a regular employee might be on the extra 
board for a good many years before he would have enough 
seniority to pick a regular run; is that correct? A. That 
is correct. I can testify to that. 

Q. How long did it take you to get a regular run? A. 
Five years. 

• ••••••••• 

Re-Direct Examination 

Q. (By Mr. Cushman) Did you have one other rule you 
wanted to point to? A. I have three, really, 234(e), 
258(d) and (c). 258 is in regards to speed of operation. 
The operator must drive at a speed that is perfectly safe 
considering driving conditions, in cases of bad weather, 
a schedule must be disregarded in the interest of safety. 
That is his determination there as to what speed he 

1098 should travel. 

234, when behind schedule, operator should make 
reasonable effort consistent with safe operation to restore 
normal headway, and 93(b), in case of collision, the oper¬ 
ator in addition to securing witnesses, must take care of 
occupants of the other car involved, determine the extent 
of injuries to persons, if any, and so on. 

Hearing Officer Sachs: What rule is that? 

The Witness: 93(b). 

• ••••••••• 

Re-Cross Examination 

• ••••••••• 

1099 Q. (By Mr. Willauer) Are you familiar with the 
portion of your contract, being Section 19, sub¬ 
division (e), which you will find on page 16 and particular 
subparagraph 2, of subdivision (e), which reads: 

“For all platform work must turn in time, travel or 
such work required by the street or supervisory force, 
whether work voluntarily or required.’* A. Yes. I am 
familiar with that. That clause—the word “required” 
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was put in there at the instance of the Union, back about 
1941, because up to that time the company was not paying 
overtime for work done because it was stipulated these 
men were volunteering for the work and were not going 
to pay for it and therefore in 1941 it was arranged, by 
golly, we were going to pay for this whether they are 
volunteered or required, whatever the company terms it. 
That was a method of requiring the company to pay 

1100 overtime, rather than requiring the men to work. 

Q. The company had no objection, I take it, to the 
use of this language? A. I wasn’t on the negotiating com¬ 
mittee. I don’t know. 

Q. Suffice it to say it is in the contract today? A. Yes. 

Q. Are you familiar with Section 25? A. I will qualify 
that for a moment. I think there was an objection to it 
because if I remember correctly, the proposal of the com¬ 
pany in 1941 had a request on the part of the company ask¬ 
ing for restoration of volunteer work. I think they did 
object to it. 

Q. But it did find its way in the contract? A. Oh, yes. 

Q. And it has been there ever since? A. Yes. 

Q. Are you familiar with Section 25 (a) which you will 
find on page 20 of company exhibit 1, the first part of 
which reads as follows: 

‘‘All trainmen or bus operators required or who have 
agreed to report or stand extra shall be paid full time 
from the time they report until put to work or relieved?” 
A. Yes. I am acquainted with that and that has the same 
historical background. It is again, a requirement 

1101 of the company to pay these men for reporting 
rather than a requirement to stand extra. 

Q. Suffice it to say, it is in the contract? A. Yes. 

Q. And has been in the contract for a number of years? 
A. Yes. 

Q. On that same page, Mr. Bierwagen, Section 26, which 
reads: 

“Trainmen and Bus Operators shall be given an oppor- 
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tunity to have not less than eight hours continuous rest 
once in each twenty-four consecutive hour period.” 

Are you familiar with that? A. Yes. 

Q. I call your attention then to the top of the next page, 
being 21, Section 27, and without reading that in the 
record, again, are you familiar with that? A. Yes. That 
runs with the previous section. 

Q. That is correct. A. Which prohibits the company— 

Q. Would you like to read it in? I have no objection. 
A. The company agrees to make every reasonable effort 
to keep a sufficient number of extra trainmen and bus 
operators on the extra list at each barn and garage to 
reasonably assure the extra men against extra duty and 
when it is assured this is not being done, agrees to remedy 
the time, at the best possible time. 

Q. Time. A. Time, I beg your pardon— 

1102 Q. Time? A. Being Section 27 of the contract 
between the parties. 

Q. Now, Mr. Bierwagen, what is the rate of compensa¬ 
tion for overtime work? A. Well, it is normally termed 
time and a half but it means half time over the regular 
hourly rate. 

Q. May I ask vrhat is the purpose of, as you describe it, 
the half time rate over the normal hourly rate? A. For 
all work that is performed beyond eight hours and beyond 
eleven hours spread, and for all w T ork done beyond forty 
hours. 

Q. But my question is, what is the purpose for the pay¬ 
ment of a half time rate over and above the normal hourly 
rate for the period of time after eight hours in the day, 
or forty hours in a week? A. Well, to assist the company 
in making eight-hour schedules and forty-hour weeks. 

Q. You testified, and I don’t wmnt to put words in your 
mouth, so if I state your testimony incorrectly I would 
very much appreciate having you state it correctly and 
then on and give whatever answer is required to my ques¬ 
tion. I believe you testified that there is a general system 


pick annually? A. No, continuous, a continuous system- 
pick. 

Q. My recollection of the testimony is general 

1103 system pick. Am I correct in that? 

Mr. Cushman: I think I used that term and he 
corrected me in a sense. I said, as I recall it, “Will you 
describe the general system pick,” and I think I said, 
“How often does that take place?” 

And I think he said there was a system pick every week. 
That is my recollection of the testimony. 

Q. (By Mr. Willauer) So that at least you did not say 
there was a general system pick annually? A. No. 

Q. Is there a general system pick on his property? A. 
Not on an annual basis, no. 

Q. On what basis? On what basis is there a general 
system pick on this property? A. Just this continuous 
system seniority, and in the event that there is a line 
pulled off, or a car hourse being discontinued, the division 
so affected, there might be one or two or three divisions 
affected and they will have a pick amongst themselves. 

Q. Do extra operators pick? A. They pick, yes. They 
pick days off, they pick the night board or the extra board, 
they pick the board, as under the present contract now 
they will even pick the board. 

Q. I am not asking you now what a regular operator 
may do. I am asking you whether an extra oper- 

1104 ator picks his work as regular operator does, yon 
have testified; does an extra operator pick his work? 

A. He does not. He gets his work on a rotation basis; 
whatever is opened up first, he gets the first extra, gets 
that piece of work. 

Q. Does an extra operator—and remember I am not talk¬ 
ing about a regular operator—does an extra operator pick 
the extra board? A. Yes, under the new contract he picks 
the extra board. 

Q. The extra operator under the new contract will pick 
the extra board? 
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Hearing Officer Sachs: What do you mean by picking 
the extra board! 

The Witness: Well— 

Mr. Willauer: Certainly Mr. Bierwagen doesn’t have to 
be told what the word pick means. It means pick or choose 
extra board as your tour of duty. 

The Witness: That is correct. 

Q. (By Mr. Willauer) I said I was not talking about a 
regular operator. I was talking about an extra operator. 
Does he have any choice about being on the extra board? 

Hearing Officer Sachs: You mean whether it is the 
morning or night? 

Mr. Willauer: He doesn’t even have any choice about 
being on the extra board. The very fact he is an 
1105 extra operator puts him on the Board without any 
more. There is no pick to it. 

The Witness: I want to correct you there. As I say, 
under the present new contract, which is not in here, a man 
can pick the extra board, period, and then he becomes an 
extra man. 

Q. (By Mr. Willauer) When a new employee is hired by 
this company and put through a course of training or in¬ 
struction, of which there has been testimony here and 
finally goes out on the street as an operator on his own, 
although I understand for a period of time he is a pro¬ 
bationary man, but he is out on the street, operating a bus 
or trolley car, just like any other operator, is he on the 
extra board? A. Not necessarily. There might be an 
open run which the regular man didn’t want and he would 
pick it. And during the war, there was no extra board. 
The man just came right out of training and took a run. 

Q. Do you know of an extra operator who has a regular 
run which he has picked? A. Well, he no longer becomes 
an extra man. He is no longer an extra man once he picks 
the run and at the present time there are none, because 
this clause that I speak of was just incorporated into the 
contract as of July first and we still haven’t started that 
system of picking. 
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It will be started very shortly. 

Q. That clause to which you refer reads essen- 

1106 tially about as follows, does it not, that regular 
operators may pick the extra board? A. Well— 

Q. Is that the substance of it? A. The regular operators 
may pick the extra board? 

Yes, surely. 

Q. I am not concerned, Mr. Bierwagen at the moment 
and haven’t been for the last— A. I beg your pardon, it 
doesn’t say regular operators. It says an operator. 

Q. Does your contract distinguish between an operator 
and an extra man or an extra operator? A. I don’t believe 
so. It doesn’t distinguish between a regular and an extra 
man, no. 

Q. For the record, may it be noted that the practice in 
this industry which is the practice in this company is that 
when a new operator is hired by the company, he has in¬ 
sufficient seniority to pick work, and becomes an extra 
man, or an extra board man, and is required to take such 
pieces of work and trippers and runs, and so forth, as are 

available to the extra board, or extra man. 

• ••••••••• 

1107 Q. (By Mr. Willauer) Isn’t it rue, Mr. Bier- 
wagon, that an operator on the extra board does 

not have the opportunity to pick his platform work, and 
by “platform work” I mean the operation of a bus or 
street car vehicle in service? A. No, he doesn’t have the 
right to pick his next day’s work. He gets that assigned 
to him according to rotation. 

Q. Does this system of rotation work in the sense that 
the Board is constantly rotating with each piece of work? 
A. Yes; that is, if at two o’clock in the afternoon, let’s 
say, the depot clerk has twenty men to assign— 

Mr. Jones: You are speaking of extra men now? 

The Witness: Yes, twenty extra men to sign up, he 
three early straights and say, twelve swings. He will take 
the early straights and sign them up to the next man in 
rotation, the top men in rotation. 
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1108 Then he will take the swing men and assign them 
in order of the preference of the run. There is an 

understanding amongst people that the run that gets off 
the earliest, the run that pays the most, is the most pre¬ 
ferred run. 

The next man in line will get that and so on, until all 
the runs are exhausted. The rest of the five will be either 
assigned to trippers, or come in for standing extra duty; 
come in at four, five, six, o’clock in the morning, to pro¬ 
tect the line in order to permit the service to be main¬ 
tained. 

Q. (By Mr. Willauer) In that instance, you have given, 
in effect you have five men, do you not, who are available 
to protect service? A. That is correct. 

Q. Now, let’s take the same situation but instead of 
having twenty men on the extra board, as you illustrated, 
let’s take, let’s say that you only have eleven men on 
the extra board. How would it work in such a situation? 
A. Then the eleven most preferred runs would be signed 
up and the one run would be left open for breaking up 
to those people who wanted extra work. 

Q. And what about this: you had a total of three, I 
guess they were, early straights, and twelve swings, so 
that you would have one run left over and you would 
have three swings left over, would you not? Plus the 
trippers, which you mentioned in you illustration, but 
did not put any number to. That work would be 

1109 left over to go out, would it not? A. That is right, 
sir. 

Q. In a case where there weren’t sufficient volunteers to 
take out this early straight, the three swings and the 
trippers that had to go out, what would be done? A. I 
don’t know. It has never happened. If there—there isn’t 
such a situation of not enough volunteers. 

Q. Never in this property on the ten divisions that 
have street car or busses or both operating out of them, 
there has never been a situation where there has been 
insufficient volunteers? A. I doubt it. I seriously doubt 
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that there has been an insufficient number of volunteers. 
I think that in cases where there is a lack of manpower 
it has been because the clerks haven’t signed up the work 
the night before, haven’t perhaps prepared for the emer¬ 
gencies that come the next morning, and some trips are 
left open because there weren’t any assignments made. 

Q. Now, Mr. Bierwagon— A. May I just add one more 
sentence to that? 

Q. You certainly may. A. One of the most frequent 
complaints that I get is that men are not getting work. 
They are volunteering for this extra work and are not 
getting it. That is a very prevalent complaint. 

Hearing Officer Sachs: During the past six months? 

The Witness: Yes. They know of extra work 
1110 going out and they volunteer for it and they 
don’t get it. Perhaps it is a situation where the 
depot clerk does not put the man’s name on the book, as 
has been testified here. The man fails to put the name 
down on the book and forgets about it. 

Hearing Officer Sachs: This is what, regular men who 
want work in addition to their regular runs? 

The Witness: That is right. 

Hearing Officer Sachs: Does your contract provide for 
a specifie book for those requests or is that done in¬ 
formally. 

The Witness: Again, that is done as a matter of cus¬ 
tom. You have heard people say we put the man’s name 
on the book. The man says I want extra work. Put me on 
the book for work tomorrow; some depot clerks may do 
it and as has been testified here others may not do it. 
They should. 

Q. (By Mr. Willauer) Now, you have testified, Mr. 
Bierwagon, that when a regular operator has picked his 
regular day’s work, he can’t be changed therefrom. 

Is that correct? A. The regular operator? 

Q. Yes. A. With one exception that is correct, and that 
exception is in case of no relief, that is termed an emer¬ 
gency and it is provided for in the rules, that in that 
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event he shall continue to the end of the line, call the 
proper people and make arrangements for relief or dis¬ 
posal of his vehicle. 

1111 Q. If an inspector on the street finds it necessary 
to take a regular operator off his picked work and 

send that operator with his vehicle on some other route, 
is the regular operator required to follow that instruction? 
A. Whether required or not he does so because of the 
emergency existing. 

Q. Mr. Bierwagon, let us say as the early straights are 
going out, which, of course, is the operators and the ve¬ 
hicles which carry part of the burden at least of the 
morning peak traffic, when they are going out, and a depot 
clerk, or a division supervisor finds it necessary to take 
a regular operator and tell him, 1 ‘You will take route”— 
I am just picking out numbers I have heard here and I 
think it will suffice for illustration—“You will take route 
L-5 this morning, rather than your regular picked L-2 
route”, is the operator required to take that L-5 route? 
A. No, sir. 

Q. Where in the contract do you find a provision which 
would permit the operator to refuse to take that L-5 
route? Take your time and I would like you to refer to 
the specific provision. A. In the picking of the runs, be¬ 
ginning with 16. 

Q. I would rather not, if you will, I would rather not 
encumber the record but I don’t care; I am interested in 
the particular part, in the particular phraseology, 

1112 the particular words or sentence or sentences which 
in effect state that the operator may not be re¬ 
quired under those circumstances to take the L-5 route 
instead of his regular picked L-2 route. A. It is im¬ 
plicit in the entire agreement. That is the purpose of the 
pick. If he can not pick his run and keep it then why 
should he have a pick? Why should we go to the expense 
of having this elaborate system of picking? 

Q. WTiat is implicit in the phraseology of Section 19, 
subdivision (e) subparagraph 2, which states that: 


“For all platform work plus report time, turn in time, 
travel time, of such work, required by the street or divi¬ 
sion supervisory force”, what is implicit in that? A. To 
our mind, to the employees’ minds that means that the 
company shall pay for overtime for all work that the 
company puts out, whether the company terms it required 
or voluntary. 

Q. Now Mr. Bierwagen, I am not going to read it to 
you but so that you may refresh your own mind again 
will you turn to Section 25 (a) which we did discuss be¬ 
fore and what is implicit in that Section with respect to 
required? A. In the case of extra men, they are required 
to stand extra. That is their assignment. 

Q. Do you notice how that section starts out? A. “All 
trainmen or bus opeartors required or who agree to re¬ 
port or stand extra”— 

Q. So that does not refer to extra operators, does 
1113 it? A. It refers to all trainmen and bus operators 
who may be regular or extra men. 

Q. Now Mr. Bierwagon at the bottom of that page, we 
also noted before Section 26 of the contract. Will you 
tell me what is implicit in that provision which requires 
eight hours rest out of twenty-four? A. That a run can’t 
spread beyond sixteen hours. 

Q. Do you have a run on this property which has a 
spread of, let’s say fourteen or fifteen hours? A. No. 

Q. How long would you judge it has been since this 
property has had a run that runs as long as fourteen or 
fifteen hours? A. It has been as long as this Section 26 
has been in the contract, I believe. 

Q. That is satisfactory for me. 

Now, you did testify, and as I understand it that is 
correct that under the new agreement which is to sup¬ 
plant company exhibit 1, a regular operator may pick 
the extra board; is that correct? A. An operator may 
pick the extra board. 

Q. Do you mean anything else by the board “operator” 
than a regular operator or such operator as has sufficient 
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seniority to pick his regular piece of work, day in and day 
out? A. You are right there, that a man that can pick 
a run may pick the extra board either day. 

Q. With respect to the extra board and a regular 

1114 operator who may once this new contract is put 
into effect, pick such board, will he have the same 

status as an extra operator? A. That is correct. 

Q. So that there would be no differentiation between 
that regular operator who had picked the extra board and 
other extra board operators? A. That is correct. 

Q. Now, I think I remember you testifying that a man 
can not be—an operator can not be switched from the 
night board to the day board and vice versa; is that cor¬ 
rect? A. That is correct. 

Q. I don’t want to go over the same procedure, but 
you have just gone over with me certain provisions of 
the contract, have you not? A. That is right. 

Q. Do you find in the contract, or can you cite any pro¬ 
vision in this new contract which we hope to have effec¬ 
tive on this property soon, any provision which state 
that a night man can’t be assigned the extra board and 
vice versa? A. It is, again, the custom as you have pointed 
out that such things do happen in the transit industry, 
that certain things will happen. 

One of the things that do happen is that the extra board 
shall be, the work on cetrain things on the extra board, 
shall be picked. Whether he will work the night 

1115 board, whether he will work the day board, whether 
he will have the opportunity to have Sundays off or 

Mondays or Tuesdays, he also picks his vacations. 

• •• ••••••• 

1116 Q. With respect, Mr. Bilerwagen, to the provi¬ 
sions of the contract which authorizes the street 

supervisor and division supervisory force to require regu¬ 
lar operators as well as extra operators to do work, 
whether it is picked work or not, do you have any letters 
such as was read here from Mr. Boyd, under date of 
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January 17, 1951, with respect to assigned day off; do you 
have any letter which would modify this contract, these 
» contractual provisions in this respect, just as that letter 

> presumably did? A. You mean on the work on the extra 
board? 

Q. No, I mean on the ability, the authority of the street 
f supervisory force and the division supervisory force to 

require a regular or an extra operator to do such w’ork 
as they require to be done. A. No. I don’t believe there 

* is any such a communication because it has never been 
necessary to have such a communication. The men have 
responded fully to their responsibilities year in and year 

out. They have put out the work that was necessary 
» 1117 and they volunteered for it, enduring the war when 

1800 operators did twice as much work as 3200 had 
done just a few years previous. 

Q. Now, aside from the fact that you have no such 
- letter, I take it from the answers to previous questions 

that I have raised that you do subscribe to the proposition 
that an operator may be required to do any piece of 

* work at any time if an emergency exists? A. When the 
man is out on the street, he has to in in our judgment, 
complete that trip, take care of the passengers that are 
on that vehicle. He then calls in to determine how to dis¬ 
pose of that vehicle. If he is asked to continue further, 
make another half trip, in my judgment he ought to do 

* it. 

• ••••••••• 

1118 Q. (By Mr. Willauer) Mr. Bierwagon, how long 
have you been with the company and its prede¬ 
cessors? A. Seventeen years. 

* Q. Would you give me illustrations of what you 

► 1119 consider emergencies in this particular operation 

which services this community and the surrounding 
communities? A. Well, one is when the man has failed 
to make a relief. That certainly is an emergency because 
^ the busload of people are on the vehicle. 

• ••••••••• 
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Hearing Officer Sachs: Are there circumstances when 
they can be required to do work? 

Mr. Willauer: To my mind, emergency, obviously, is 
one. I don’t mind if he particularizes the emergency 

1120 where he says that is true or whether he says it is 
general as to emergencies, but I think I am en¬ 
titled to an answer on that point. 

Hearing Officer Sachs: If a man is hired and gets paid 
for it I suppose he is required to do work. 

Mr. Willauer: This is work other than he has picked. 

Hearing Officer Sachs: I see. 

Mr. Cushman: That is what I wanted you to say. That 
is what your question was driving at. You mean work 
other than his regular picked -work. 

Mr. Willauer: Exactly. May I rephrase mv question? 

Q. (By Mr. Willauer) Mr.— 

Hearing Officer Sachs. Why don’t you go about it this 
vrav, why don’t you put a specific case to him and ask 
him whether or not in his opinion the man can be re¬ 
quired to do this or that. Otherwise, we are going at it 
the other way around, and you are going to exhaust his 
recollection of all the situations under which a man may 
be required to do something different. There may be a 
thousand, as far as that is concerned. 

Mr. Willauer: That is the different. I think the witness 
can make a generalized statement whereas I will be re¬ 
quired not to pick one illustration, but quite a few of 
them. 

The Witness: Well, let’s take one big emergency, such 
as the war. 

Q. (By Mr. Willauer) I said on this property. A. On 
this property. In the war there came an emergency where 
there was a shortage of men. The necessity of 

1121 putting out the service required more than the 
eight hours -work per man. How to get that done be¬ 
came a contractual obligation on the part of the company 
and the union and they so stipulated back in 1942 when 
the union and the company made an agreement that men 
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who volunteered to work on their day off, will be required 
to report on that day off and a miss would be charged to 
them if they failed to report. 

That went along and I say that was something that 
was wmrked out by mutual agreements; a year later that 
wasn’t enough so they went in further and the union and 
the company arranged to require the men to work on 
their day off, all men who had a scheduled run. 

Again, that became a matter of contract. It was so 
determined. 

In 1947, the emergency was over, and the company and 
the union agreed that the requirement was no longer 
necessary and the provisions in the contract existing from 
1942 until 1947, were deleted and therefore the obligation 
to work, the requirement to work on a day off was taken 
out of the contract. 

Now, if the company believed that they couldn’t, since 
1947 force a man to work on his dav off, thev agreed to 
the same thing for the work beyond his regular run. 

Q. Can you think of any emergency other than war, Mr. 
Bierwagon where an operator who has a regular picked 
piece of work, or who has theretofore been assigned 
1122 to a piece of work on his day off, they agreed to 
the same thing for the work beyond his regular run ? 

Q. Can you think of any emergency other than war, 
Mr. Bierwagon, where an operator who has a regular 
pick piece of work, or who has therefore been assigned to 
a piece of work, may be required to do other work at the 
direction of the supervisory force? 
***•#*••#• 

The Witness: Yes. 

I think you are trying to point out this, that under 
certain conditions there are instances of fire, flood, and 
so forth. Those are emergencies that exist on the street, 
that block vehicles from moving. The emergency doesn’t 
exist at the depot office. 
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There there is no emergency. The depot clerk, the super¬ 
intendent says: “We need two or three or four or 
1123 five men to operate some busses. Anybody want 
them?” There is no emergency. They respond. The 
emergency does not exist, except to the inspector on the 
street. He sees his vehicles blocked for awhile, and the peo¬ 
ple on the street that see that a flood has happened, but the 
emergency does not exist at the point where the men are 
supplied. 

• •••#••••• 
1135 Lawrence S. Holifield 

resumed the stand as a witness called by and on behalf of 
the Union, being previously duly sworn, was examined 
and testified further as follows: 

*•••*•••#• 

1137 Q. You very seldom look at it? A. I very seldom 
look at it. 

Q. Have you ever been taken off your regular pick run 
by an inspector out in service and put on some other run 
or made to fill in somewhere else? A. I wouldn’t say I 
have been taken off my regular run but I have been taken 
off a regular route and sent to another route. For in¬ 
stance, if they need a bus. I am working Connecticut Ave¬ 
nue, and they need a bus on L-2 line, I am working 

1138 L-4’s, the inspector will tell me to make my trip 
of two instead of four. That is part of my run. It 

is considered in with my run. 

Q. But when you pick a run, isn’t it all L-2 w r ork? 
A. When I pick it it is either L-4 or L-2. 

Q. Either all or one or the other? A. It can be picked 
that way, yes. 

Q. When you are talking about this particular run, 
what was it, all four or all tw’O? A. This particular run 
made all fours—made one L-2 north, but at the time this 
inspector changed me he changed me from a four to a 
two. That has happened several times. 
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Q. When does your run that you have now pull out, or 
when does it go in service? A. Pull out, I go on duty at 
1:21 in the afternoon, on duty. 

Q. Did you ever go or did you ever have a run within 
recent year or two when you had an early straight or pull 
out early in the morning, around five, six, or seven 
o’clock? A. That wouldn’t be an early straight, necessar¬ 
ily. That would be a swing run. 

Q. Did you have any picked run where you did go out in 
the morning rather than around one o’clock? A. Yes, sir. 
I have changed a lot of times. 

Q. Did you ever have a morning where instead of going 
out on your picked piece of work you took out another 
vehicle on some other route, another block of some 
1139 other route? A. It has happened. I can’t remember 
any specific time or date, but it has happened that 
I have changed from one to the other as they need me. 

• ••••••••• 

1147 Joseph B. Gardiner 

a witness called by and on behalf of the Union, being 
previously duly sworn, was examined and testified as 
follows: 

Redirect Examination 

Q. (By Mr. Cushman) Your name and address? A. 
Joseph B. Gardiner, 1740 Bay Street, Southwest, Wash¬ 
ington, D. C. 

Q. Mr. Gardiner, you are an operator for Capital Tran¬ 
sit Company? A. Yes, sir. 

Q. What position do you work in? A. Southeastern Bus 
Division. 

Q. How long have you been employed at that division? 
A. At that division, about twelve years. 

Q. How long have you been employed by the Company? 
A. Between fifteen and a half and sixteen years. 

Q. Have you ever called an inspector or a depot clerk, 
“boss”? A. No, sir. 
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Q. Have you ever heard another operator call 
1148 an inspector or depot clerk, “boss”! A. No, sir. 

#•••*•••*• 

1150 Noah A. Jenkins 

a witness called by and on behalf of the Union, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

• •*••••••• 

Q. (By Mr. Cushman) Where are you employed, sir! 
A. Capital Transit, Central Garage. 

Q. What capacity! A. Bus operator. 

Q. How long have you been employed at the Central 
Garage! A. September 8, 1933. 

Q. How long have you been employed by the company! 
A. Since 11-26-27. 

Q. Have you ever called an inspector or depot clerk, 
“boss”! A. No, sir. 

1151 Q. Have you ever heard an inspector or depot 
clerk called the “boss” by another operator in your 

presence! A. No, sir. 

Cross Examination 

• •• ••••••• 

1152 Q. (By Mr. Willauer) Mr. Jenkins, when you have 
in the past been out in service operating your vehicle, 

have you ever been taken from your regular picked route 
by an inspector and sent to fill in on some other route! 
A. Yes. I have been asked to do that. 

Q. Have you done it! A. Yes, sir. 

Q. Have you ever refused to do it! A. No, sir. 

• ••••••••• 

1158 William Charles Kloiz 

a witness called by and on behalf of the Union, being first 
duly sworn, was examined and testified as follows: 
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Direct Examination 

• **•••#••• 

Q. (By Mr. Cushman) Where are you employed, sir? 
A. At Trinidad Division of the Capital Transit Company. 
Q. Are you an operator? A. Yes, sir. 

Q. Do you operate a street car or bus? A. Bus. 

Q. How long have you been employed at that division? 
A. At Trinidad Division, a year and five months. 

Q. How long have you been employed by the company? 
A. Sixteen years and fifteen days. 

Q. Have you ever called a depot clerk or inspector 

1159 a “boss”? A. No, sir. 

Q. Have you ever heard either a depot clerk or 
inspector called a boss by an operator in your presence? 
A. Never. 

Mr. Cushman: No further questions. 

Cross Examination 

Q. (By Mr. Jones) What do you call an inspector if 
you don’t know him very well? A. Just “Hi, Bud”, or 
“Hey Jake.” 

Q. You don’t ever call him inspector? A. No. 

Q. You wouldn’t call him that? A. No. 

Q. Why not? A. Well, it’s an idea; I will in the future. 
I didn’t figure it was necessary. 

Q. Is there any reason 'why you said you would call a 
man, if you didn’t know his name, you would call him 
Bud or Jake, but you -would see him with an inspector’s 
badge? A. That is right. 

Q. Is there any reason why you wouldn’t call him in¬ 
spector? A. For the same reason they would address me 
as Bud or Jimmy, suppose you do this, or would you like 
to do that. They don’t know my name, either. We are 
on a common ground. 

1160 Q. (By Mr. Jones) When you came on the prop¬ 
erty, there were a number of inspectors I take it 
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that were men possibly as old as Mr. Goldsboro, who was 
down here, were there not? A. Yes, sir. 

Q. And would you call those men, or would you refer to 
him if you knew his name, as Mr. Goldsboro, or inspector, 
or Jake, or Bud? A. “Hi, Bud.” 

Q. And if you had occasion to stop to speak to the in¬ 
spector about something that had occurred, you would 
just say, “Bud, come over here?” A. No. If I knew his 
name, I would call him “Goldy.” I think everyone in the 
system calls Mr. Goldsboro, “Goldy.” 

Q. He is very well known, isn’t he? A. That is right. 
Q. You never heard any man address an inspector as 
inspector, have you? A. Not to my knowledge. If they 
don’t know their first name they call them Bud or Jake or 
something like that. To my knowledge I can’t think of any 
specific instance. 

• ••*•••••• 

1167 Jonathan B. Bigelow 

a witness called by and on behalf of the Union, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

*••***•••• 

Q. (By Mr. Cushman) Where are you employed? A. 
Northern Division, Capital Transit Company. 

Q. In what capacity? A. Bus operator. 

Q. How long have you been employed at that Division? 
A. I would say possible thirteen years. I really don’t 
know. I have worked in several divisions. 

1168 Q. How long have you been employed by the Com¬ 
pany? A. Thirty-three years this fall. 

Q. During the period of your employment, have you ever 
called an inspector or depot clerk “boss”? A. No. I don’t 
use that term. 

Q. Have you ever heard another operator call an in¬ 
spector or depot clerk “boss?” A. I can’t particularly 
say that I have. I don’t recall such an instance. 


1179 Mr. Cushman: I will now move, therefore, to 
amend the petition so that it will read, so far as the 

description of the unit is concerned, as follows: 

“Included, Depot Clerks, Acting Depot Clerks, Senior 
Division Receivers, Auxiliary Senior Division Receivers, 
Inspectors, Stock Clerks, Assistant Stock Clerks, Junior 
Stock Clerks, Garage Clerks, Shop Clerks, Terminal 
Guards, Senior Farebox Pullers, Farebox Pullers, Super¬ 
visor of Farebox Maintenance, Assistant Supervisor of 
Farebox Maintenance, Farebox Inspector, Dispatchers, 
Auxiliary Assistant Dispatchers, and Assistant Collectors 
of Revenue. 

“Excluded: Senior Division Supervisors, Division Su¬ 
pervisors, Instructors, Collector of Revenue, Senior Stock 
Clerks, Chief Dispatcher, Assistant Chief Dispatcher, and 
Supervisors, Guards, and Professional Employees, as de¬ 
fined in the Act.” 

Hearing Officer Sachs: Are there any objections to the 
motion to amend? 

Mr. Cushman: One more question: 

1180 I just wanted to add to the amendment to say that 
it would retain existing language wdiich follows a 

description of the unit, namely, petitioner requests that 
the said classifications be added to the existing bargaining 
units presently covered by the collective bargaining agree¬ 
ment between employer and petitioner. 

Mr. Jones: There is no objection to the motion. It is 
understood I assume Mr. Cushman that the amendment as 
stated now excludes the senior stock clerks; others in 
earlier stages in this proceeding were excluded from time 
to time? 

Mr. Cushman: That is correct. As I understand that is 
a final statement. Do you want to read that back so far 
as the inclusions are concerned? I thought I said stock 
clerks, assistant stock clerks and junior stock clerks. 

Hearing Officer Sachs: That is what you did say. 
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Mr. Jones: I am sure you did. 

Hearing Officer Sachs: Are not the Senior Stock Clerks 
specifically listed in the exclusions? 

Mr. Cushman: They are. 

Mr. Jones: Yes. The only point that I was raising, just 
to be sure there couldn’t be any question about the record, 
from time to time as this hearing went along, certain classi¬ 
fications were dropped and I want to show that in the re¬ 
statement or the final statement of the unit, that included 
an additional dropping of a classification, namely, senior 
stock clerks. 

1181 Mr. Cushman: That is correct. 

Hearing Officer Sachs: Do you at this time, Mr. 
Jones, care to state the position of the company with 
respect to the appropriate unit? 

Mr. Jones: Mr. Willauer will state that. 

Mr. Willauer: The company moves to dismiss the peti¬ 
tions as amended with respect to the classifications of 
inspectors, depot clerks, central dispatchers, supervisors, 
farebox maintenance, and assistant supervisor, farebox 
maintenance, on the ground, first—in the classifications I 
just read I should have included acting depot clerks and 
auxiliary assistant dispatchers, on the grounds, one, that 
the employees within the classifications listed are not super¬ 
visors within the meaning of section 211 of the Act. 

Hearing Officer Sachs: You mean they are supervisors. 

Mr. Willauer: Are supervisors within the meaning of 
section 211 of the Act and secondly, on the further ground 
that Division 689 of the Amalgamated Association of Street 
Electric Railway and Motor Coach Employees of America 
is not a labor organization within the meaning of Section 
25 of the Act and in that connection there was read into 
the record certain provisions of the constitution of the 
Amalgamated Association of Street Electric Railway and 
Motor Coach Employees of America which I don’t think it 
necessary to repeat at this time. 

1182 And thirdly, because the inclusion of these employ¬ 
ees wfithin the classifications listed, within the exist- 
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ing bargaining unit would be inappropriate, due to the 
lack of community of interest, the divided loyalties and so 
forth which exist in connection with these employees as 
against those employees who are now a part of the bargain- 
unit represented by Division 689; the company also moves 
to dismiss the petition as to the farebox inspector and the 
senior farebox pullers and the farebox pullers and the 
assistant collectors of revenue on the single ground that 
the inclusion of the employees in those classifications would 
be inappropriate due to the lack of community of interest, 
divided loyalties and the like. 


1444 EXHIBITS 

Exhibit No. 7 

CAPITAL TRANSIT COMPANY 
Copy 46-12 

NOTICE 

Subject: Change in Personnel—Transportation Department 

Effective March 1,1946, the following changes were made 
in personnel, Transportation Department: 

Mr. G. T. Keyser, Acting Assistant to Manager, Char¬ 
tered Coach Department was promoted to Assistant to 
Manager. 

Mr. C. G. Smith, Acting Superintendent Brookland Divi¬ 
sion was appointed Superintendent, Brookland Division. 

Mr. 0. H. Rowland, Acting Superintendent, Central Divi¬ 
sion, was appointed Superintendent, Central Division. 

Mr. J. F. Sears, Acting Assistant Division Superintend¬ 
ent, Northern Division, was appointed Assistant Superin¬ 
tendent, Northern Division. 

The following Division Supervisors were promoted to 
Senior Division Supervisors: 

Mr. P. A. Baulsir, Northern Division 

Mr. F. V. Ricketts, Central Division 
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Mr. E. J. McKenna, Navy Yard Division 
Mr. R. E. Holt, Depot Clerk, Navy Yard Division was 
promoted to Street Supervisory Force as Inspector. 

Mr. J. D. Jarrell, Inspector, was promoted to Division 
Supervisor and assigned to Eastern Division. 

Mr. C. B. Sparks, Senior Division Supervisor, was trans¬ 
ferred from Northern Division to Western Division. 

Mr. J. C. Wallace, Division Supervisor, was transferred 
from Eastern Division to Navy Yard Division. 

Mr. R. E. Ellicott, Division Supervisor, was transferred 
from Western Division to Northern Division. 

The following car and bus operators were promoted to 
Depot Clerks: 

Mr. H. D. Bobst, Western Division 
Mr. J. J. Davies, Eastern Division 
Mr. E. P. Erickson, Northeastern Division 
Mr. R. J. Mancini, Northeastern Division 
Mr. J. L. Norris, Southeastern Division 
Mr. W. A. Preece, Western Division 
Mr. H. L. Seale, Western Division 
Mr. J. E. Sherhert, Trinidad Division 
Mr. W. H. Smallwood, Trinidad Division 

Approved: /s/ S. E. Emmons, 

. /s/ S. E. Emmons, 

Transportation Manager. 

By order of /s/ E. E. Boyd, 

E. E. Boyd, 

Superintendent of Transportation. 

March 9, 1946. 

Copied by: Ann Fox—August 16, 1951. 
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Exhibit No. 8 
Copy 

CAPITAL TRANSIT COMPANY 
#47-19 

NOTICE 

Subject: Changes in Personnel , Transportation Department 
Effective April 1st, 1947, the following changes will be 
made in personnel in the Transportation Department: 

Mr. F. B. Wilbanks, trainman at Eastern Division 
will be promoted to Depot Clerk at Northeastern. 

Mr. J. L. Norris, Depot clerk at Southeastern Divi¬ 
sion will be promoted to Inspector in the Street Super¬ 
visory Forces. 

Mr. J. F. Miller, Depot Clerk at Northern Division 
will be promoted to Inspector in the Street Super¬ 
visory Forces. 

By order of /s/ E. E. Boyd, 

E. E. Boyd, 

Superintendent of Transportation. 

Approved: /s/ S. E. Emmons, 

S. E. Emmons, 

Transportation Manager. 

March 31st, 1947 

Copied by: Ann Fox, Aug. 16/51. 
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QUESTIONS PRESENTED 


With respect to the propriety of the Board’s direction 
of a second election, Question No. 2 in petitioner’s brief 
correctly states a question before the Court. Otherwise, 
however, in respondent’s opinion, the questions presented 
are: 

1. Whether, in view of the requirements of procedural 
due process and the Board’s own rules of practice and 
procedure, the Board may, without hearing on factual 
issues and without supporting evidence, issue an order 
setting aside an election and directing another to be held 
•within the tw’elve-month period during which more than 
one election is prohibited by Section 9(c) (3) of the Act. 

2. Whether, in the absence of express findings in terms 
of the statutory criteria, that employees in the job classifi¬ 
cation of inspectors do not have authority, in the interest 
of respondent, to transfer, suspend, assign, reward or dis¬ 
cipline other employees, or to adjust their grievances, or 
effectively to recommend such action, the Board’s conclu¬ 
sion that inspectors are not supervisors within the meaning 
of Section 2(11) of the Act and, hence, may be included in 
a unit appropriate for collective bargaining purposes, is 
properly supported. 

3. Whether, if such findings are unnecessary, the Board’s 
apparent decision that inspectors do not have authority in 
any of such respects is supported by substantial evidence 
on the record considered as a whole. 

4. Whether substantial evidence on the record considered 
as a whole supports the Board’s finding that inspectors 
do not have authority responsibly to direct other employees 
and hence, the Board’s conclusion that inspectors are not 
supervisors within the meaning of Section 2 (11) of the Act. 

5. Whether, if all the foregoing questions are answered 
in the affirmative, the Board erred in denying respondent’s 
Petition to Reopen Record and for Further Hearing and 
respondent’s Petition For Reconsideration of Order of 
April 5, 1954 (both filed in the representation proceeding), 
and whether respondent’s Motion For Leave To Adduce 
Additional Evidence (filed simultaneously herewith) should 
be granted. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,259 


NATIONAL LABOR RELATIONS BOARD, Petitioner 


v. 

CAPITAL TRANSIT COMPANY, Respondent 


In Opposition to Petition for Enforcement and in Support of 
Motion for Leave to Adduce Additional Evidence 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 

Although petitioner’s statement of the case is correct 
except in one respect mentioned hereinafter (infra p. 6), 
it is incomplete. Reference to certain material proceed¬ 
ings before the Board has been omitted. Since this case, 
on the merits, is one of first impression in this jurisdiction, 
a fuller statement is required. 

There were two administrative cases before the agency, 
both before the court for review in accordance with the 
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requirements of Section 9(d) of the Act. As the Board 
has stated, the first, the representation proceeding, Board 
Case No. 5-RC-856, was commenced by petition of the union 
involved on June 7, 1951. Thereafter, in the month of 
August, 1951, a hearing was held, the only hearing through¬ 
out the entire proceedings before the Board. 

After its loss of the election which followed, by a vote of 
102 to 81, the union filed its objections to election (J.A. 
23,18-22) all of which the Regional Director, Fifth Region, 
after an ex parte investigation but without hearing, recom¬ 
mended be overruled in his report on objections (J.A. 23- 
29). Nevertheless, the Board, pursuing a policy to which 
its then chairman dissented (J.A. 34, Footnote 8) and 
which has since been repudiated, (infra, p. 21) set aside 
the election and directed another in a decision accusing 
respondent of threatening the eligible voters and creating 
an atmosphere incompatible with their freedom of choice 
(J.A. 31-35) by its issuance of a letter which the Board 
interpreted as containing an announcement by respondent 
of an intention to require court review, if necessary, of the 
Board’s decision pursuant to which the election was con¬ 
ducted (Petitioner’s Brief, Appendix A). No hearing was 
held and there is nothing in the record to support the 
Board’s findings in this regard. 

Whether the eligible voters were influenced by the 
Board’s accusations or not, the record, of course, does 
not show, but the union won the second election 90 to 79 
(J.A. 36). Certification of the union as representative of 
the proposed bargaining unit, including the disputed job 
classifications ensued. Thereafter, taking the only course 
open to obtain court review, 1 respondent, by letter dated 
November 17, 1952, declined to bargain (J.A. 57-58). 

As a result, on December 23, 1952, the second case, the 
complaint proceeding, was commenced by the Board’s issu¬ 
ance of a complaint against respondent in Board Case No. 
5-CA-667, charging respondent with engaging in an unfair 
labor practice by refusing to bargain (J.A. 40-44). Having 


i N.L.B.B. v. Vulcan Furniture 3ffg. Co., 214 F. 2d 369 (C.A. 5). 


no desire to prolong the proceedings by insisting upon a 
useless hearing, since the only relevant issue in tjie com¬ 
plaint case related to respondent’s refusal to bargain, 
which was admitted, respondent entered into a stipulation 
with the General Counsel and the union in Case No. 5-CA- 
667 in which it admitted its refusal to bargain and, among 
other things, waived further hearing and an examiner’s 
report in that case. 

After argument on briefs, the Board issued its order of 
June 16, 1953, in the complaint case declining to reconsider 
its position with respect to the disputed job classifications 
(which by that time had been narrowed through various 
changes in position of the parties to inspectors, depot 
clerks, dispatchers and revenue guards) and finding re¬ 
spondent guilty as charged (J.A. 58-70). Still later, how¬ 
ever, on respondent’s petition to set aside the order which 
emphasized the inconsistency between the Board’s decision 
and its decision in an almost concurrent case (infra p. 
38), the Board on November 5, 1953, excluded the classifica¬ 
tion “revenue guards” from the bargaining unit but re¬ 
fused to reverse itself with respect to the inspectors and 
depot clerks “because a majority of the Board has not been 
persuaded that such findings should be reversed.” (J.A. 
70-73). 

It being then apparent that respondent could not prevail 
before the Board upon the record as it existed and that 
ultimate court review was a probability, respondent on 
December 23,1953, filed with the Board a petition 2 to reopen 
and for further hearing in the representation proceeding, 
Case No. 5-RC-856, pointing out to the Board that two 
and one-half years had elapsed since the hearing in August, 
1951, the evidence at which formed the basis for the Board’s 
order in both the representation and complaint cases, and 
alleging in some detail that during the interim, various 
changes had been made as a result of which inspectors had 
been given authority clearly supervisory in character. This 
petition was later supplemented in letter form detailing 

2 By inadvertence this petition was not printed as part of the joint appendix. 
It is annexed in the appendix hereto. 


4 


changes in the bargaining unit which had taken place since 
the hearing which, respondent urged, required that the 
record be brought up-to-date before court review (J.A. 
78-80). 

In response, the Board on February 24, 1954, issued a 
curious order, bearing the case numbers of both 3 adminis¬ 
trative proceedings, denying the petition and holding, 
among other things : 

“The fact that subsequent to the certification and re¬ 
fusal to bargain by the Employer those disputed 
classifications may have become supervisory by change 
of duties does not render moot the Employer’s refusal 
to bargain. Indeed the Board’s unit determination 
and bargaining order specifically excluded supervisors 
from the unit. And if there has been any changes in 
duties of the disputed classifications since the Board’s 
determination, it becomes a matter of compliance with 
the Board’s order which may be more appropriately 
considered when such compliance is attempted.” (J.A. 
72-73). 

Respondent was aware of no compliance procedure other 
than by a petition for enforcement, which, of course, would 
be decided by the court on the record made before the 
Board. Wondering whether this order meant that, despite 
changes in duties which the Board conceded might have 
made the disputed classifications supervisory, the Board 
intended to place respondent in a position where it could 
test the issue only by taking the risk of being found in 
violation of an enforcement order and in contempt of court, 
respondent by letter dated February 25, 1954, requested 
an explanation by the Board of the order’s meaning. 4 

No direct response to this inquiry was made. Instead, 
without anything further having transpired, the Board on 


3 This petition and the final petition (infra p. 5) were filed in the repre¬ 
sentation case. Further hearing had been waived in the complaint case by 
stipulation but not in the representation proceeding. 

■* This letter for some reason was not certified to the court as a part of 
the record before the Board. Presumably, however, if the point becomes 
important the Board will stipulate that it was received. It is reproduced 
as part of the appendix hereto. 
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April 5, 1954, amended the order by striking everything 
therefrom except the formal language and inserting in lieu 
thereof the following: 

“It is hereby ordered that the said Petition be, and it 
hereby is, denied because the matters set forth in the 
Petition are not sufficient to warrant the action re¬ 
quested.” (J.A. 74). 

In a final effort, respondent filed a last petition for 
reconsideration representing to the Board that since the 
second election, the results of which could have been altered 
by a change in six votes, twenty-two voters had been 
removed from the bargaining unit by Board action, as in 
the case of the revenue guards, and by abolition of job 
classifications within the unit. Also, that by reductions in 
force the unit had been further reduced to the point where 
instead of consisting of 185 voters as of the date of the 
election, it then comprised only 148. Accordingly, reiter¬ 
ating its position with respect to the supervisory issues, 
respondent requested that enforcement proceedings be held 
in abeyance pending a redetermination of the unit and £ 
new election (J.A. 74-77). Otherwise, respondent argued, 
in effect, the reviewing court would be presented with a 
request for enforcement of an order relating to two job 
classifications which no longer existed, an order which was 
based upon an election which could no longer be regarded 
as reflecting the desires of the bargaining unit as it was 
composed at the time of the petition. 

This petition was denied May 25, 1954, without opinion 
(J.A. 81) and the proceedings now before the court fol¬ 
lowed. 

Clarification of respondent’s position appears appro¬ 
priate at this point. There remain in the bargaining unit 
only three disputed job classifications, i.e., inspectors, 
depot clerks and dispatchers. At the pre-hearing confer¬ 
ence, respondent agreed to limit its contest on the merits 
to the inspector classification. Contrary to the inference 
drawn by the Board in its brief (pp. 4, 31) this was done, 
not because of any change in respondent’s basic position 
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that depot clerks and dispatchers, despite their titles, are 
supervisors within the definition contained in the Act, but 
purely to simplify review. In respondent’s view, if the 
court reaches the merits and agrees that inspectors should 
have been excluded from the unit, justice will require that 
the petition for enforcement be denied and the case be re¬ 
manded for further consideration of the composition of the 
bargaining unit and a new election in view of the fact 
that some sixty (now forty-six) eligible voters will have 
been removed from the unit. 5 

In the interest of orderly presentation, detailed discus¬ 
sion of the authority of inspectors has been deferred to the 
argument. 


SUMMARY OF ARGUMENT 

I 

The Board’s certification of the petitioning union was 
based upon the results of an election held within seven 
months of a preceding election which the union lost, but 
which was later set aside by the Board. 

Unless the first election was invalid, the Board’s action 
in holding the second and issuing the certification based 
thereon was in direct violation of Section 9(c)(3) of the 
Act which forbids two elections within any twelve month 
period. The first election vras not invalid, however, and 
the Board’s action in setting it aside was arbitrary and 
unreasonable for three reasons: 

(A) The Board’s action was taken in violation of the 
requirements of procedural due process. Respondent was 
given no opportunity to be heard thereon and there is no 
evidence of record to support the Board’s finding that 
respondent’s letter created an atmosphere incompatible 
with a free choice of a bargaining representation. 

(B) The Board’s action was taken in derogation of its 
own rules of practice and procedure. 

5 The results of the second election could have been altered by a change 
in six votes (supra p. 2). 
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(C) The Board’s action was unreasonable on the merits, 
as evidenced by the Board’s decisions in later cases. 

To say as the Board does in defense of its action that 
reasonable but different triers of fact may differ in results 
without being arbitrary is fallacious -when applied to the 
case at bar because: (1) reasonable men cannot differ on 
a question as plain as that in issue; and (2) there are no 
triers of fact involved in as much as the facts as to the 
atmosphere created by the letter, if it had any effect at all, 
were never adduced. 

II 

Agreement by the court with respondent on the point 
with respect to the impropriety of the Board’s action in 
setting aside the first election will dispose of this case. 
Only in the event of disagreement will the court be re¬ 
quired to proceed further. Unfortunately, however, the 
case is not in a posture to permit a determination as to 
whether the certification in question meets the standards 
imposed by the Act. 

Under Section 9 of the Act, a bargaining unit must be 
composed only of “employees” as that term is defined in 
Section 2(3) of the Act. As so defined, “supervisors” are 
excluded. Supervisors are described in the disjunctive in 
Section 2(11) of the Act as individuals having authority 
to perform in the interest of the employer any one of 
several specified acts. 

As a matter of administrative law, in order that a review¬ 
ing court may properly perform its function, an adminis¬ 
trative agency is required to support its legal conclusions 
by express findings of the ultimate facts which must, in 
turn, be supported by findings of the basic facts. 

Applying that principle to the case at bar, it is apparent 
that the petition for enforcement must be denied and the 
case remanded for the reason that the Board’s legal con¬ 
clusion that inspectors are non-supervisory is not supported 
by express findings, either basic or ultimate, as to the au¬ 
thority of the inspectors in most of the aspects specified in 
Section 2(11) of the Act. 
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III 

If the court should conclude that express findings in 
terms of the statutory criteria are unnecessary and that 
the basic findings are sufficient, it will discover upon exam¬ 
ination of the record that the Board’s conclusion that 
inspectors are non-supervisory is not supported by sub¬ 
stantial evidence on the record, considered as a whole. 

Respondent’s inspectors constitute its street supervisory 
force and are vested with authority and responsibility in 
two principal respects: 

(A) To take whatever action is in their judgment appro¬ 
priate to maintain service. The uncontradicted evidence 
proves that in order to fulfill this function inspectors have 
been given complete authority among other things, in their 
discretion, to transfer operators from one vehicle to an¬ 
other, to reassign operators, with or without their vehicles, 
to routes other than those to which they have been assigned, 
to require operators to work more than their scheduled 
hours, to take operators and vehicles out of service, to 
order additional operators into service and to assign work 
when such additional operators report, to disregard estab¬ 
lished schedules and to make up their own schedules when 
necessary, to order operators to skip stops and run “non¬ 
revenue” and to give operators orders in settlement of 
controversies w’ith passengers and others. 

Contrary to the Board’s findings, such authority con¬ 
stitutes authority responsibly to direct other employees 
within the meaning of the Act. To say, as the Board does, 
that directions are given by inspectors to vehicles and only 
incidentally to the operators thereof is not only beside 
the point, but self-evidently preposterous. Vehicles have 
not yet been developed capable of accepting directions, nor 
are operators mere fare collectors. 

Counsel’s argument that, in any event, the exercise of 
such authority is merely routine and does not require the 
use of independent judgment is not only unsupported by 
the evidence but it reflects, not the Board’s position, but 


only counsel’s opinion, on a point not in a posture for the 
court to review. The Board made no findings on the issue. 

(B) To police the operators to require observance of 
applicable police rules and regulations as well as respond¬ 
ent’s Manual of Rules. In fulfilling this function, the 
uncontradicted evidence shows that the inspectors have 
authority in their discretion, to content themselves with 
oral admonitions or to file written violation reports. While 
it is true that the reports contain no recommendations, it 
does not follow, nor does the Board find, that the inspectors 
do not have and exercise authority to make effective recom¬ 
mendations for discipline. In fact, the uncontradicted 
evidence shows that the mere filing of a written report is 
regarded as a recommendation for discipline. That it is 
effective, is proven by the evidence that almost invariably 
imposition of some form of discipline follows such a report. 

Moreover, the inspectors have other characteristics which 
have been treated as indicia of supervisory authority by 
the Board in other cases. 

IV 

If the court agrees that on the record as it exists in¬ 
spectors are supervisors, the question will remain as to 
wdiether the Board’s order should be modified or whether 
the case should be remanded. As will be argued elsewhere, 
the latter course should be taken, {infra, p. 46). 

If the court disagrees with respondent, the question of 
remand becomes of even more vital importance. During 
the more than three years which have intervened since 
the hearing upon which the certification is based, substan¬ 
tial changes have taken place both in the composition of 
the bargaining unit and in the authority of inspectors. 
These facts have been brought to the attention of the 
Board in appropriate fashion but requests for further 
hearing to take evidence thereon have been denied. A 
motion for leave to adduce further evidence has, therefore, 
been filed and is now pending before the court. 


Whatever may be the correct view of the issues based 
upon the record as it stands, no enforcement order should 
be entered at this time. As the motion shows on its face, 
the disciplinary authority of the inspectors is now such 
that if respondent is given an opportunity to offer evidence 
in respect thereof, the supervisory character of the in¬ 
spectors wull be beyond contention. 

ARGUMENT 

L SINCE THE BOARD'S ACTION IN SETTING ASIDE THE FIRST 
ELECTION AND DIRECTING A SECOND WAS ERRONEOUS. 
THE BOARD'S CERTIFICATION OF THE PETITIONING UNION 
WAS INVALID FOR THE REASON THAT IT WAS BASED 
UPON AN ELECTION HELD IN VIOLATION OF SECTION 
9(C)(3) OF THE ACT. 

As stated {supra, p. 2), after the union lost the first 
election, it filed objections to the conduct of the election 
which respondent opposed. Following an ex parte investi¬ 
gation, the Regional Director in his Report on Objections 
recommended that the objections be overruled. On the 
Union’s exceptions to the Report, the Board, over respond¬ 
ent’s opposition and without according respondent an 
opportunity to be heard or taking any evidence, set aside 
the first election and directed a second, finding that a letter 
issued by respondent to some of the eligible voters created 
an atmosphere incompatible with freedom of choice. In 
this action, the Board was in error, both in procedure and 
in substance. 

A. The Board's action amounted to a denial of procedural 

due process. 

While there is nothing in the Act, as amended in 1947, 
authorizing the Board to set aside an election, and there is 
much indicating a contrary intention on the part of 
Congress, 6 the Board exercises the power and has received 

6 The Board’s assumption of power to set aside an election traces to cases 
such as General Shoe Corj>., 77 NLRB 124, which were decided under the 
National Labor Relations Act, Act of July 5, 1935 C. 372, 49 Stat. 449, 
USCA, Title 29 $ 151-158. Section 9(c) of that act provided: 


“Whenever a question affecting commerce arises concerning the repre- 
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a modicum of judicial sanction therefor. 7 Without con¬ 
ceding the point, we find it unnecessary to contest it, at 
this juncture, because the power, if it exists, has its limita¬ 
tions which were exceeded by the Board. 

One of these limitations is that the requirements of pro¬ 
cedural due process must be observed. Both principle 
and precedent support this proposition. 

Concerning principle, since the end result of a repre¬ 
sentation proceeding may be exertion of governmental 
control over an employer’s activities to the extent, at least, 
of imposing upon him the obligation to bargain collectively, 
procedural due process must be observed. Morgan v. 
United States , 304 U.S. 1, 58 S. Ct. 999, 22 L. Ed. 1129. 
Even under the unamended Act (footnote 6, p. 10, supra ), 
whose provisions in respect of representation proceedings 
have been described as non-adversary, Inland Empire 
Council v. Millis, 325 U.S. 697, 706, 65 S. Ct. 1316, 89 L. 
Ed. 1877, Congress intended that the requirement be met. s 


sentation of employees, the Board may investigate such controversy and 
certify to the parties in writing, the name or names of the representatives 
that have been designated or selected. In any such investigation, the 
Board shall provide for an appropriate hearing upon due notice, either 
in conjunction with a proceeding under Section 10 or otherwise, and 
may take a secret ballot of employees, or utilize any other suitable 
method to ascertain such representatives.' ’ (Emphasis supplied). 

In 1947, the section was drastically rewritten for the express purpose 
of eliminating the discretionary language upon which the court relied in 
N.L.R.B. v. A. J. Tower Co., 329 U.S. 324, 67 S. Ct. 324, 91 L. Ed 322, 
a case cited by the Board herein. Cf. H. Rep. No. 205, 80th Cong. 1st 
Scss. 7; 1 Leg. Hist. p. 298; S. Rep. No. 105, 80th Cong. 1st Sess., pp. 
10-12; 1 Leg. Hist. 416-418. 

Furthermore, Congress added subsection (c)(3) to Section 9, for the pur¬ 
pose of preventing more than one election a year, except in case of incon¬ 
clusive elections. S. Rep. No. 105, 80th Cong. 1st Sess. 12, 25, 1 Leg. Hist. 418, 
431. H. Conf. Rep. No. 510, 80th Cong., 1st Sess. 49-50, 1 Leg. Hist. 533-544. 

* In none of the cases cited by the Board (Br. p. 29) or in others dealing 
with the same subject has any consideration been given to the legislative 
history related in the preceding footnote. Where the several circuits have 
relied upon precedent, they have cited cases arising under the unamended 
Act. Cf. NLRB v. National Container Corp., 211 F. 2d 525 (C.A 2); 
NLRB v. Huntsville Mfg. Co., 203 F. 2d 430 (CA 5). 

8 “There is no more reason for court review prior to an election than 
for court review prior to a hearing. But if subsequently the Board makes 




Under the amended Act, however, the language of section 
9 (c) upon which the Court relied in Inland Empire, supra, 
has been completely revised. Hearings are no longer 
merely part of an investigation, election results may not be 
disregarded at will if the Board chooses, the Board no 
longer may certify the result of an investigation but must 
certify the results of an election, and decisions of the 
Board as to whether an election shall be held must be pred¬ 
icated upon the record of a hearing. By providing in 
Section 9 (d) that such decisions under 9 (c) shall be 
subject to review under 10 (e) to the same extent as pro¬ 
ceedings under 10 (a) and 10 (b), proceedings obviously 
quasi-judicial in character, it is unquestionable that Con¬ 
gress, under the amended Act, at least, intended that the 
procedural requirements governing quasi-judicial proceed¬ 
ings should be observed in representation cases—and, in 
particular, that rulings of the Board be based on substan- 

an order predicated upon the election, such as an order to bargain collectively 
with elected representatives, then the entire election procedure becomes part 
of the record upon which the order of the Board is based, and is fully review- 
able by an aggrieved party in the Federal courts in the manner provided in 
section 10. And this review would include within its scope the action of 
the Board in determining the appropriate unit for purposes of the election. 
This provides a complete guarantee against arbitrary action by the Board.” 
S. Rep. No. 573, Committee on Education and Labor, 74th C.ong., 1st Scss. 
p. 14. 

“As previously stated in this report, the efficacy of Public Resolution 
44 has been substantially impaired by the provision for court review of 
election orders prior to the holding of the election. Section 9(d) of the 
bill makes clear that there is to be no court review prior to the holding of 
the election, and provides an exclusive, complete, and adequate remedy 
whenever an order of the Board made pursuant to section 10 (c) is based 
in whole or in part upon facts certified following an election or other 
investigation pursuant to section 9 (c). The hearing required to be held 
in any such investigation provides an appropriate safeguard and opportunity 
to be heard. Since the certification and the record of the investigation are 
required to be included in the transcript of the entire record filed pursuant 
to section 10(e) or (f), the Board’s actions and determinations of fact 
and law in regard thereto will be subject to the same court review as is 
provided for its other determinations under sections 10 (b) and 10 (c).” 
H. Rep. No. 1147, Committee on Labor, 74th Cong., 1st Sess., p. 23. 
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tial evidence taken at a hearing, not presumed expertness. 9 

It is inconceivable, we submit, that Congress, after taking 
such pains to assure that an election should be controlling 
in respect of a certification and that the decision leading 
to an election should be made under all the procedural 
safeguards provided, could have intended that the Board, 
lacking as it does any specific authority to set aside an 
election, should have the power to set aside an election 
without observing the same requirements of procedural 
due process imposed with respect to holding the election. 
Since, by definition, administrative action without a hearing 
w’here one is required is arbitrary, 10 a contrary contention 
would be tantamount to an argument that although Con¬ 
gress forbade the Board to be arbitrary in deciding whether 
to hold an election, it intended that the Board might be 
arbitrary, if it pleased, in deciding whether to set it aside, 
once held. Such cannot be the law. 

So much for principle. With respect to precedent, there 
is general authority even under the unamended Act that 
the requirements of due process must be observed in repre¬ 
sentation proceedings. Inland Empire Council v. Milli<t, 
supra. More specifically, it has been directly held in other 
circuits that procedural due process must be accorded in 
determining issues affecting elections. N.L.R.B . v. Sidran, 
181 F. 2d 671 (CA 5); N.L.R.B. v. Vulcan Mfg. Corp., 214 
F. 2d 369 (CA 5); N.L.R.B. v. National Container Corp., 
supra. In the latter case, a case where an election was 
set aside after hearing, the court confined itself to a 
determination as to whether the Board’s action w T as sup¬ 
ported by substantial evidence on the record as a whole. 

»‘ ‘ Requiring the Board to rest its rulings upon facts, not interferences 
(sic), conjecture, background, imponderables, and presumed expertness will 
correct abuses under the Act.” H. Rep. No. 245, SOth Cong., 1st Sess., 
41, 1 Leg. Hist. 332. 

Because of the basic importance of this subject we have printed in the 
appendix hereto extensive excerpts from the congressional committee reports, 
all of which confirm respondent’s position. 

io Morgan v. U. S., supra : at p. 14. 


Finding that it was, the court approved the Board’s action, 
and by necessary implication, the proposition advanced 
here—that a Board order setting aside an election must be 
made after hearing and be supported by substantial evi¬ 
dence. Our research lias discovered no case where a court 
has approved a contrary doctrine, in the absence of a 
waiver of hearing by the objecting party. We believe that 
none exists. 

Upon application of these principles to the case at bar 
it must be obvious that when the Board undertook to set 
aside the first election it failed to observe the basic elements 
of procedural due process. There was no hearing. There 
was no evidence of any character before the Board—not 
even that a letter was written by respondent, much less 
that it was sent to all eligible voters or that it had the 
effect of creating an atmosphere incompatible with free 
choice, as the Board found. In fact, so far as the record 
here shows, there was nothing before the Board other than 
the Report of the Regional Director, the union’s exceptions 
and a motion to strike filed by respondent. 11 None of these 
documents constituted evidence. N.L.R.B. v. Sidran, supra. 
It follows that the Board’s order in the representation 
case setting aside the first election, upon the validity of 
which depends the Board’s order whose enforcement is 
sought, was fatally defective, N.L.R.B. v. Sidran , supra; 
N.L.R.B. v. Nat’l Container Corp., supra. 

In the Sidran case, at least the Board’s order was sup¬ 
ported by the regional director’s report, a report which, 
however, had been made on the basis of an ex parte 
investigation. Because the report was made without hear¬ 
ing, the court declared invalid the Board’s order based 
thereon, saying: 

“Manifestly, the Board’s action in considering such 
report was not within its discretionary power, but 
under the circumstances arbitrarily deprived respond¬ 
ent of a fair trial.” 


11 A brief filed by respondent in opposition to the Union’s exceptions 
(to which further reference is made infra p. 17) was also before the Board. 
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How much more arbitrary is an order of the Board, 
where, as here, it overrules , without hearing, an ex parte 
report and is, therefore, supported by nothing except con¬ 
jecture ? Of course, the report did not approach the dignity 
of an examiner’s report, in as much as it was made without 
a hearing. Nevertheless, the principle which forbids the 
Board to overrule an examiner’s report without substantial 
evidence to support its conclusions should be equally 
applicable. Cf. Boeing Airplane Co. v. N.L.R.B., Decided 
September 23, 1954. 26 Labor Cases CCH (CA 9); 

Universal Camera Co. v. N.L.R.B., 340 U.S. 474, 494, 71 S. 
Ct. 456, 95 L. Ed. 456. 

Under the circumstances, we submit, this case must be 
remanded to the Board for a hearing 12 upon the union’s 
objections to the election, the hearing which is contemplated 
by the Board’s rules. 

B. The Board's action in setting aside the first election without 
hearing was in derogation of its own rules. 

Section 102.61 of the Board’s rules of practice and pro¬ 
cedure 13 in effect at the time the Board set the election 
aside, and still in effect, provides in pertinent part: 

“If Exceptions are filed * * # to the Report on • • * 
Objections * * # and # # # it appears to the Board that 
such Exceptions raise substantial and material factual 
issues [with respect to the conduct of the election], 
the Board may direct the Regional Director or other 
agent of the Board to issue and cause to be served upon 
the parties, a Notice of Hearing on said Exceptions 
before a Hearing Officer.” 

12 In a foonote (Br. p. 38) the Board makes the irrelevant observation 
unfounded on anything in the record that the evidence supporting the union’s 
other objections may not have been preserved. We will counter with an 
equally irrelevant suggestion that if the court grants our motion to adduce 
additional evidence, the present Board will eliminate a vast number of voters 
from the unit and a new election necessarily will be required—which will 
make it unnecessary for the Board to hold hearing on the union objections. 

13 Rules and Regulations, Series 6, as amended. CFR Title 29—Labor, 
Chapter II —National Labor Relations Board, Part 102, Sections 102.1 to 
102.94, inclusive. 
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That substantial and material issues of fact were raised 
as to whether the letter in dispute, in fact, created the 
atmosphere which the Board found it had, an atmosphere 
incompatible with a free election, should be obvious. 
Equally obvious is the issue as to its meaning. 

When read in its entirety, the letter (Petitioner’s Brief, 
App. A) evidences a scrupulous intention on the part of 
respondent to comply with the law, although, of course, 
it indicates disagreement with the Board’s application of 
the Act. Consequently, when considered in context, the 
sentence which the Board found objectionable is susceptible 
of a different interpretation than that placed upon it by 
the Board. At the least, it is highly ambiguous. 

The statement: “The Company feels so strongly that 
you are a supervisor that, despite the order of the Board, 
you will be treated as such unless we are told by the 
courts that we cannot continue to do so.” does not neces¬ 
sarily mean that respondent proposed to engage in an 
unfair labor practice, as a preliminary to court review or 
“to disregard the eligible voters’ protected rights,” as 
the Board found. 

As is common knowledge, it is the customary practice in 
the skilled trades, particularly among the electricians, car¬ 
penters and operating engineers, for the foremen to be 
union members. In fact, these trades will not work on a 
job unless their foremen are members of the union. 

Therefore, the disputed statement may have meant that, 
unless forbidden to do so by the courts, respondent intended 
to continue to use the men in question as supervisors and 
expect them to perform supervisory duties, including dis¬ 
cipline of their fellow union members, even though they 
might be union represented. Nothing in the Act appears to 
forbid respondent from following this practice, although 
the legal situation that would ensue in such a circumstance, 
if respondent were to discipline a supervisor for failing to 
perform his duties regarding discipline is not entirely 
clear. The Board might charge respondent with a violation 
of Section 8 (a) (1) of the Act. 
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It follows, we submit, that there was nothing in the 
letter or elsewhere, so far as the record discloses, that 
justified the Board in leaping to the conclusion expressed in 
its interpretation of the letter. The real meaning of the 
letter could have been determined properly in only one 
way—by examination of the writer. In making this argu¬ 
ment, we do not say that the Board’s assumption that the 
letter was meant to convey respondent’s intention to seek 
a court review, if necessary, was wrong; it is unnecessary 
for us to take any position on it. We merely say that the 
letter was “rationally susceptible of a different evaluation” 
as the Board admits (Br. p. 36). Accordingly, a factual 
issue, or as the Board calls it a “nuance of fact”, being 
present, the Board by its own rules was precluded from 
determining the meaning of the letter without hearing. 

It becomes even more evident that a hearing should have 
been held, when it is noted that although the union charged 
that the statement meant that respondent would seek 
court review and constituted interference and threats of 
reprisal (J.A. 28-29), the Regional Director reported that 
there was no evidence of any threats (J.A. 29). Addi¬ 
tionally, respondent brought to the Board’s attention 14 the 
fact that in the collective bargaining contract between the 
union and respondent, which had wide distribution through¬ 
out the company, both parties expressly reserved the right 
to seek court review of these proceedings and provision 
was made for the conduct of the parties during the pend¬ 
ency thereof. Accordingly, as respondent told the Board, 
the union charges could hardly have been made in good 
faith in view of the fact that it had expressly agreed to the 
procedure which the letter was said to have contemplated— 
a procedure as to which employees had been put on notice. 
There was also a conflict in the allegations respecting 
distribution of the letter. The union charged that the 
letter was distributed to all eligible voters whereas re- 

14 This was done by a brief and attached affidavit opposing the union’s 
exceptions. These documents were omitted from the record. A motion is 
being filed simultaneously herewith to require the Board to supplement the 
record in that regard. 
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spondent, in its brief, claimed a more limited distribution. 

Under the circumstances, the Board could not dispose of 
the issues without hearing. True, the rule uses the per¬ 
missive “may” in relation to the direction of a hearing. 
But the rule provides no alternate disposition and, indeed, 
could not in view of the requirements of procedural due 
process. 

Since the Board’s rules of practice have the force and 
effect of law, 15 the Board is as much bound to their observ¬ 
ance as others. 16 Inland Empire Council v. Millis, supra; 
N.L.R.B. v. A. J. Tower Co., supra. It follows that the 
Board’s order setting aside the election, being in deroga¬ 
tion of its own rules, was fatally defective. 

Presumably, the Board will reply, repeating again the 
legal fiction employed by all the exponents of administrative 
absolutism, that no hearing was required because by reason 
of its expertise it was entitled to draw by inference the 
letter’s meaning and effect from its content. If so, the 
contention should be disregarded. It is plain that, what¬ 
ever may be the case with respect to other agencies, Con¬ 
gress intended by the 1947 amendments to preclude “the 
substitution of expertness for evidence in making deci¬ 
sions” by the National Labor Relations Board. (Footnote 
9, supra ; p. 13). 

C. The Board's action in setting aside the first election was 
unreasonable and arbitrary. 

Assuming, without conceding, that the Board has the 
power to set aside an election without hearing where there 
are factual issues present, there is no question but that 
its action must be reasonable; otherwise, a petition for 
enforcement must be denied. The applicable rule is stated 
by the court in N.L.R.B. v. Trinity Steel Co., 214 F. 2d 
120, 123, (CA 5) as follows: 

15 Mallory Coal Co. V. Nat ’l Bituminous Coal Commission, G9 App. D.C. 
166, 99 F. 2d. 399. 

16 In a context recognizing the standard but finding it inapplicable to 
the facts. N.L.E.B. v. Vulcan Furniture Co., 214 F. (2) 369 (CA 5). See 
also Alexiou v. McGrath, 101 F. Supp. 421. 
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“We recognize that it was primarily for the Board 
to determine whether the election was fairly conducted 
or was unfairly conducted and should be set aside. 
However, it is the court’s responsibility to see that 
the Board keeps within reasonable grounds and w'here 
as here the standard of reasonableness appears to 
have been misapprehended, the Board’s findings must 
be set aside.” 

We do not understand that the Board takes a contrary 
position; it merely seeks to justify its action as being 
within the standard. In this, the Board cannot succeed. 

Preliminarily, we infer from the Board’s brief that it 
has abandoned certain of the grounds given in the order 
setting aside the election. In that order, the letter was 
found objectionable because it was said: (1) to have car¬ 
ried a threat to disregard the eligible voters’ protected 
rights, (2) to have been reasonably calculated to impart to 
the eligible voters the futility of selecting a bargaining 
representative and (3) to have carried threats of reprisal 
(J.A. 34). The Board now casts aside “all intimations of 
reprisal” (Br. p. 31) and by conceding (Br. pp. 27, 29, 33) 
that the letter was within the protection of Section 8(c) 
of the Act and not an unfair labor practice, it concedes that 
the letter cannot reasonably be construed to have carried 
threats of reprisal. Otherwise, it would have been an 
unfair labor practice. N.L.R.B. v. State Center Warehouse 
& Cold Storage Co., 193 F. 2d 156 (CA 9). Indeed, it 
makes little difference that the Board now concedes that 
the letter contained no threats of reprisal because the 
charge had no factual support, anyway. The Regional 
Director found no evidence of threats of reprisal. The 
record shows none. There wasn’t any evidence. 

As for the “threat” to disregard the eligible voters’ 
protected rights which the Board charged, the Board’s use 
of the word involves a contradiction in terms. By defini¬ 
tion, a threat is a declaration of intention to commit an 
unlawful act. Bouvier’s Law Dictionary, Rawles Third 
Revision p. 3270. Assuming, arguendo, that the Board’s 
interpretation of the letter to the effect that respondent 
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proposed to engage in an unfair labor practice in order to 
obtain court review of the proceedings is correct, such a 
proposed course of conduct could not be unlawful, being the 
procedure 17 provided by law which respondent was required 
to follow to secure the court review to which it was entitled. 
Ergo, a statement that respondent intended to follow the 
procedure could not be a threat. 

Consequently, the Board is relegated to an attempt to 
justify its action on the theory that the letter was reason¬ 
ably calculated to impart to the electorate the futility of 
selecting a bargaining representative. In this respect, 
the Board’s case is just as hopeless as it is with respect 
to the alleged “threats”. 

The letter makes no misstatements either of fact or law 
and the Board charges none. Logically, it follows that the 
letter could not impart futility unless a choice of the union 
by the voters would, in fact, be futile. Futility cannot be 
imparted where futility does not exist, except by deceit or 
misrepresentation. That one does not impart futility in 
selecting a bargaining representative by announcing an 
intention to seek court review is plain unless, in fact the 
mere act of seeking court review would negative the voters’ 
choice. To say that such would be the case would require 
saying that the Act in its procedural scheme provides for 
futility at the election of any employer. 

As a matter of fact, if respondent had the right to make 
the statement with which it is charged, any supposed 
futility 18 imparted thereby is immaterial. In that con¬ 
nection, the Board itself, has recognized that its position 
in this case is untenable. The Board’s decision here was 
based upon its rulings in Metropolitan Life Insurance Com¬ 
pany, 90 N.L.R.B. 935, and Howell Chevrolet, 95 N.L.R.B. 

1 7 The House version of the bill which eventually became the LM RA, 1947, 
provided for a direct review of certifications. In the conference, however, it 
was decided to retain the provisions which required a party to go through 
an unfair labor practice proceeding under Section 10 (b) in order to obtain 
court review. H. Conf. Rep. No. 510, 80th Cong. 1st Sess. pp. 56-57, 1 Leg. 
Hist. 560-561. 

18 With a switch in eleven votes, the union would have won the first 
election (J.A. 23). 


410, the latter being decided on the authority of the former. 
Incidentally, in both cases, unlike this one, the employer 
made a plain statement that it intended to seek court re¬ 
view. 

Recently, however, the Board has expressly overruled the 
Metropolitan case. In the case on National Furniture Manu¬ 
facturing Co., Inc., 106 N.L.R.B. No. 228, the Board had un¬ 
der consideration a statement by the employer’s attorney 
that“ it would not make any difference whether the Union 
won the election or not, the Company would not recognize 
it.” This, the Board held, was “merely a statement of the 
Emploj r er’s legal position” and insufficient to warrant set¬ 
ting the election aside, expressly overruling the Metropol¬ 
itan case. Again, in Esquire, Inc., 107 N.L.R.B. No. 260, a 
case where the union sought to set aside an election on the 
basis of a letter from employer’s president to the voters, 
the Board, refusing to set aside the election, held: 

“In the letter of June 5, the employer stated that he 
believed the unit determination made by the Board 
w^as contrary to the Act and that the only means 
through which the employer could obtain redress, if 
the union won the election, would be by refusing to 
bargain. The letter further stated that a year or two 
would be required before the courts could review a 
Board order to bargain. This letter is merely an 
expression of the employer’s legal position, which is 
not improper [citation omitted]. The employer had 
a clear right to litigate this legal issue; and if he had 
the right to do it, he had the right to say he would/* 
(Emphasis supplied). 

Quite evidently, the Board no longer believes that, even 
where an employer plainly and unambiguously states his 
intention to exercise his legal rights, “futility” is imparted 
to the voters. Or, perhaps the Board has come to realize 
that no statement within the boundaries of Section 8(c) of 
the Act and not fraudulent in character can be, or of right 
ought to be, grounds for setting an election aside whether 
futility is imparted thereby or not. Or, perhaps, the Board 
now recognizes that its former policy of forbidding em¬ 
ployers to state their intentions in respect of court review 
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is deceptive of the voters and results in permitting them 
to vote in ignorance of all the factors involved. Or it may¬ 
be merely that the Board now understands a letter of the 
character under consideration does not constitute “glar¬ 
ing” and “excessive” misconduct within the meaning of 
the case of General Shoe Cory., 77 N.L.R.B. 124, which 
the Board has quoted in part (Br. p. 27) without, however, 
quoting the following standard by which the Board pro¬ 
fesses to guide its determinations: 

“An election can serve its true purpose only if the 
surrounding conditions enable employees to register a 
free and untrammeled choice for or against a bargain¬ 
ing representative. * * • When a record reveals con¬ 
duct so glaring that it is almost certain to have 
impaired employees’ freedom of choice, we have set 
an election aside and directed a new one. Because we 
cannot police the details surrounding every election, 
and because we believe that in the absence of excessive 
acts employees can be taken to have expressed their 
true convictions in the secrecy of the polling booth, 
the Board has exercised this power sparingly. The 
question is one of degree.” 

Attempting by whatever means possible to justify its ac¬ 
tion, the Board in desperation has resorted to statements 
of fact outside the record, 19 to misstatements of respond¬ 
ent’s position, unintentional, of course, 20 and to an argu¬ 
ment completely contrary to the Board’s own interpreta¬ 
tion of the letter. In a futile effort to bolster its position 
respecting “futility”, the Board claims that “* * * the 
precise thrust of respondent’s letter (was) that the em¬ 
ployees’ choice of the Union would be an unrespected 
choice; * * *” (Br. p. 32). Actually, if the Board’s inter¬ 
pretation is correct, the letter’s meaning is quite to the 
contrary. It tells the addressees unequivocally that if they 

19 At page 31, the Board’s brief states that the letter in question was sent 
to inspectors, depot clerks and dispatchers. There is nothing in the record to 
support this statement and the Board, of course, references nothing. 

20 Also, at page 31, the Board’s brief states that respondent no longer 
disputes the employee status of depot clerks and dispatchers. Actually 
respondent has made no concession in that regard ( supra, pp. 5-6). 
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choose to be represented by the union, their choice will be 
respected, when the courts, not the Board, tell the Com¬ 
pany to do so. 

Then, probably reflecting on the fact that no court is 
likely to be impressed with an unsupported argument that 
an employer’s statement that he disagrees with the Board 
and proposes to seek the court’s protection is “glaring” 
and “excessive” misconduct affecting an election with 
“irregularities preventing a free choice”, 21 the Board 
cites and relies heavily upon the Seventh Circuit decision 
in N.L.R.B. v. J. I. Case Co., 134 F. 2d 70, Aff., 321 U.S. 
332, 64 S. Ct. 576, 88 L. Ed. 762. That case, however, proves 
nothing wdth respect to the issue at bar, except that the 
Board has no authority to support its position. 

As the opinion in the Supreme Court reveals, the letters 
in question were improper, not because of the unneutral 
attitude to which the circuit court referred, but because 
they contained misrepresentations—which is not the case 
here. Parenthetically, there is nothing in the Act which 
requires an employer to take a neutral attitude in the face 
of an organizing campaign and we challenge the Board to 
produce any authority in support of that proposition. 
Cf. Babcock and Wilson Co., (1948) 77 N.L.R.B. 576. To 
go on, however, the case was an unfair labor practice case 
decided before the 1947 revision of the Act to include Sec¬ 
tion 8(c). Were the same case to come before the Board 
today, the ruling with respect to the letters could not be 
the same since the letters contained no threat of force or 
reprisal or any promise of benefit. Consequently, the case, 
in so far as the letters are concerned, has been overruled, 
if not by the courts, at least by Congress. Pittsburgh 
Steamship Co. v. N.L.R.B., 180 F. 2d 731 (CA 6), Aff’d on 
other grounds, 340 U.S. 498, 71 S. Ct. 453, 95 L. Ed. 479. 

Finally, hard put to it to justify its obstinacy in this case 
in the light of the Board’s reversal of its position in Na¬ 
tional Furniture and Esquire, supra, the Board produces 
the truism that reasonable but different triers of fact may 
come to different conclusions. The short answers to that 


21 NX.R.B. v. Huntsville Mfg. Co., supra. 
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proposition are: (1) that reasonable men cannot differ on 
a question as plain as that at bar and (2) what reasonable 
triers of fact may do is irrelevant to a case where, as here, 
the facts were never tried. 

To sum up, the Board’s action in setting aside the first 
election was unreasonable and arbitrary because: (1) its 
premise, that the letter meant that respondent planned to 
engage in an unfair labor practice, if necessary, to secure 
court review, is merely one interpretation, without evi¬ 
dence to support it, of a letter that admittedly is rationally 
subject to more than one interpretation; in such a situa¬ 
tion the Board’s conclusion is not supported by substantial 
evidence. N.L.R.B. v. Houston Chronicle Pub. Co., 211 F. 
2d 848 (CA 5); (2) even if the Board’s interpretation of 
the letter is correct, which we neither admit nor deny, the 
letter is not “glaring” and “excessive” misconduct ac¬ 
cording to the standard established by the Board itself in 
General Shoe Company, supra, approved by the court in 
NjL.R.B. v. National Container Corp., supra; by definition 
a statement that an employer proposes to engage in a law¬ 
ful course of conduct cannot be glaring and excessive mis¬ 
conduct; (3) the policy which formed the basis of the 
Board’s action w’ould require an employer to conceal his 
intentions from the electorate and allow it to vote in ig¬ 
norance of all material facts; and (4) the Board now ad¬ 
mits, as in National Furniture and Esquire, supra, that a 
statement of the character attributed to respondent does 
not warrant setting an election aside; where an agency 
treats parties in similar circumstances differently, it must 
be unreasonable in its application of the law in one case or 
the other—discrimination is never reasonable—and the lat¬ 
est pronouncement should be taken as setting the standard. 

Therefore, since the first election was not lawfully set 
aside, the second was prohibited and the Board’s certifica¬ 
tion is invalid. Accordingly, the Board’s petition for en¬ 
forcement of its order based on the certification must be 
denied. 
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IL THE BOARD'S CERTIFICATION AND, CONSEQUENTLY, THE 
BOARD'S ORDER, IS FATALLY DEFECTIVE IN THAT IT IS 
UNSUPPORTED BY FINDINGS OF FACT ADEQUATE TO 
PERMIT THE COURT TO REVIEW THE BOARD'S CON¬ 
CLUSIONS. 

Under Section 9(d) of the Act, any decree of this court 
on the merits must be made, and entered upon the record 
not only of the complaint case but also of the representa¬ 
tion proceedings, including, of necessity, the findings made 
in the course thereof. In reality, the proceedings are one. 
Pittsburgh Plate Glass Co. v. N.L.R.B., 313 U.S. 146, 61. 
S. Ct. 908, 85 L. Ed. 1251. 

It is a settled principle that in order for this court to 
perform its function of review, an administrative agency 
must make findings of the basic or underlying facts and 
from these determine the ultimate facts, usually in the 
language of the statute. Saginaw Broadcasting Co. v. 
F.C.C., 68 App. D.C. 282, 96 F. 2d 554; American Broad¬ 
casting Co. v. F.C.C., 85 U.S. App. D.C. 343, 350, 179 F. 2d 
437. 

An administrative order must contain express findings 
of the ultimate facts upon which the organic statute re¬ 
quires the agency action to be predicated. Mahler v. Eby, 
264 U.S. 32, 44 S. Ct. 283, 68 L. Ed. 549 (Department of 
Labor); City of Yonkers v. United States, 320 U.S. 685, 64 
S. Ct. 327, 88 L. Ed. 400 (Interstate Commerce Commis¬ 
sion). “It is also settled that an administrative order 
must contain express findings of the basic facts upon which 
the expressed, ultimate fact must be supported.” P.U.C. 
v. Federal Power Commission, 205 F. 2d 116 (C.A. 3); see 
also, United States v. Carolina Freight Carriers Corp., 
1942, 315 U.S. 475, 62 S. Ct. 722, 86 L. Ed. 971; United 
States v. Chicago, M., St. P. d P. R. Co., 1935, 294 U. S. 499, 
511, 55 S. Ct. 462, 467, 79 L. Ed. 1023. 

The law is no different as regards the Board. Swift & 
Co. v. N.L.R.B., 106 F. 2d 87 (C.A. 10). 

Applying these principles to the case at bar, it is sub¬ 
mitted that what the Board should have done in the repre¬ 
sentation case was: (1) to have found expressly the basic 
underlying facts as to the authority with which respond- 
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ent’s inspectors were vested and the nature of its exercise, 
(2) to have found expressly the ultimate facts as to 
whether the inspectors had authority in any of the respects 
listed in Section 2(11) of the Act and, if so, whether the 
exercise thereof was of a merely routine or clerical nature 
or required the use of independent judgment, and (3) to 
have drawn the legal conclusion 22 as to whether such in¬ 
dividuals were properly includible in a unit of “em¬ 
ployees” within the meaning of Section 9(a) of the Act 
as that term is defined in Section 2(3) or must be excluded 
therefrom as “supervisors”. 

Examination of the findings will show that the Board 
has almost completely ignored these requirements. (J.A. 
6-16). While much is said with respect to the duties of 
inspectors, the findings are virtually barren as to their 
authority. 

The only express finding in that regard is that inspec¬ 
tors do not have any of the supervisory authority vested 
in the personnel department (J.A. 11), i.e., to hire, fire, 
maintain personnel records, investigate complaints and ad¬ 
minister discipline on a uniform basis (J.A. 8) or vested 
in the division superintendents (J.A. 11), i.e., putting into 
operation the services scheduled by the central office, as¬ 
signing operators to vehicles, seeing that they leave on 
schedule, ordering more men when necessary, reprimand¬ 
ing or disciplining operators in the initial stages of a vio¬ 
lation or complaint (J.A. 9). In addition, although there 
is no express finding as to authority, the Board did find 
that the direction and control exercised by the inspectors 
{infra pp. 27-2S) is not “responsible direction” within the 
meaning of the Act. 

22 Nothing in the case of Precision Fabricators, Inc. v. N.L.R.B., 204 F. 
2d 567 (C.A. 2) to the effect that whether a person is a “supervisor’’ is 
essentially a question of fact is to the contrary of the proposition advanced. 
What the court undoubtedly meant was that under the statute, the conclusion 
as to whether a person is a supervisor flows very readily from the factual 
determination as to his authority. Resolution of any question in respect 
thereof involves, therefore, determination of factual rather than legal issues. 
In any event, the question posed here was not before the court. 


There are no findings of any character, however, with 
respect to the authority of the inspectors to transfer, sus¬ 
pend, lay off, recall, promote, assign, reward or to adjust 
grievances or effectively to recommend such action, or as 
to whether the exercise of any authority on the part of in¬ 
spectors is or is not merely routine or of a clerical nature 
or as to whether or not the use of independent judgment 
is required therein. It is true that there is a finding to the 
effect that violation reports made by inspectors do not 
contain recommendations of any kind but such a finding is 
by no means equivalent to a finding that inspectors do not 
have authority effectively to recommend discipline. 
Nothing is found with respect to the evidence that the fil¬ 
ing of the reports themselves constitutes an effective rec¬ 
ommendation for discipline (infra pp. 43-44). 

In short, there is an almost complete absence of findings 
as to the various authorities listed in Section 2(11) of the 
Act, the possession of any one of which would require a 
conclusion that inspectors are “supervisors”, since the sec¬ 
tion must be construed in the disjunctive. N.L.R.B. v. 
Edward G. Budd Mfg. Co., 169 F. 2d 571, 576 (C.A. 6), cert, 
den. 335 U.S. 908, 69 S. Ct. 411, 93 L. Ed. 441. Such being 
the case, it seems self-evident that the findings are inade¬ 
quate to permit review of the Board’s conclusion that in¬ 
spectors are not supervisors. 

The petition for enforcement must, therefore, be denied 
and the case remanded. 

IIL THE BOARD'S CONCLUSION THAT INSPECTORS ARE NOT 
SUPERVISORS WITHIN THE MEANING OF SECTION 2(11) 
OF THE ACT IS NOT SUPPORTED BY SUBSTANTIAL EVI¬ 
DENCE ON THE RECORD CONSIDERED AS A WHOLE. 

A. The Main Issue 

In this aspect of the case, the main issue with which the 
court is confronted is whether it should agree with the 
Board’s contention that, despite the fact that inspectors 
exercise direction and control over other employees, in¬ 
spectors are not supervisors because that direction and 
control is devoted primarily to respondent’s vehicles and 
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only incidentally to the operators thereof (J.A. 11; Br. 
p. 15). Apart from the fact that the Act in Section 2(11) 
makes no distinction between authority “primarily” to 
direct and authority “incidentally” to direct other em¬ 
ployees but defines as a supervisor any person who has 
authority responsibly to direct them, without distinction, 
we have had some difficulty in answering the Board’s con¬ 
tention seriously. 

Even in these days of rapidly advancing scientific 
achievement, vehicles have yet to be developed capable of 
accepting directions; at least respondent has none. Nor 
are the operators mere fare collectors. And it would come 
as something of a surprise to the inspectors, we think, if 
they were told that they had been issuing their orders to 
the vehicles, not the operators. Carried to its ultimate 
conclusion, if the Board’s argument has any validity, all 
of respondent’s supervisory personnel from the president 
down are proper subjects of union representation since 
the object of the whole system is to maintain “the flow of 
vehicles” (Br. p. 15) and any orders given to personnel 
are incidental thereto. 

In short, the Board’s proposition is perfectly pre¬ 
posterous. More than that, it is a bid for virtually un¬ 
limited power to determine the status of personnel. Once 
the premise is accepted that the application of Section 
2(11) of the Act is dependent upon the Board’s view as to 
whether a supervisory function is performed “inci¬ 
dentally” to some other function (and, of course, in 
making that decision the Board will exercise its expertise, 
to which the courts are expected to defer), Section 2(11) 
will have been emasculated and judicial repeal of an im¬ 
portant feature of Taft-Hartley accomplished. On second 
thought, perhaps we should take the Board’s contention 
seriously. 

B. The Applicable Standard 

Preliminarily, it should be said that there is no conflict 
in the evidence. Questions of credibility are not involved. 
Assuming that the court considers the findings adequate to 
permit review, the question with which the court is con- 
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fronted in this aspect of the case is whether the inferences 
drawn by the Board from the evidence, and the decision 
based thereon, are reasonable in the light of the proven 
facts. That the Board’s inferences must be based upon 
proven facts and that reasonableness is the gauge by which 
they must be judged has been decided. Radio Officers' 
Union v. N.L.R.B., 347 U. S. 17, 22 LW 4097. And the 
standard by which a reviewing court should exercise its 
judgment was left in no doubt by the Supreme Court in 
Universal Camera Cory. v. N.L.R.B., supra: 

“We conclude, therefore, that the Administrative 
Procedure Act and the Taft-Hartlev Act direct that 
courts must now assume more responsibility for the 
reasonableness and fairness of Labor Board decisions 
than some courts have shown in the past. Reviewing 
courts must be influenced by a feeling that they are 
not to abdicate the conventional judicial function. 
Congress has imposed on them responsibility for 
assuring that the Board keeps within reasonable 
grounds. That responsibility is not less real because 
it is limited to enforcing the requirement that evidence 
appear substantial when viewed on the record as a 
whole, by courts invested with the authority and en¬ 
joying the prestige of the Courts of Appeals. The 
Board’s findings are entitled to respect; but they must 
nonetheless be set aside when the record before a 
Court of Appeals clearly precludes the Board’s deci¬ 
sion from being justified by a fair estimate of the 
worth of the testimony of witnesses or its informed 
judgment on matters within its special competence 
or both.” 

Contrary to the Board’s contentions, the Board’s deter¬ 
mination that inspectors are “employees” under the Act 
is not to be judged according to whether it has “warrant 
in the record”, although it would fall even by that 
measure. To adopt that standard would not only run 
counter to Universal Camera but would deliberately frus¬ 
trate the will of Congress. For the case which the Board 
cites in support of its proposition, N.L.R.B. v. Hearst Pub¬ 
lications , 322 U.S. Ill, 64 S. Ct. 851, 88 L. Ed. 1170 was 
not once, but was repeatedly denounced roundly by Con- 
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gress, 23 not only for its result but for the “warrant in the 
record” standard. In fact, the House conferees reported, 24 
respecting that subject: 

“It is believed that the provisions of the conference 
agreement relating to the court’s reviewing power will 
be adequate to preclude such decisions as those in” 
inter alia the Hearst case. 

Without meaning any imputation, we submit that the 
Board’s citation of Hearst for the guidance of this court 
after its repudiation by Congress amounts to a suggestion 
that this court disregard Taft-Hartley, a statute which 
the Board is supposed to administer, not discredit. 

Passing now to the merits, we contend that the evidence 
in this case, when measured by many of the Board’s own 
decisions, establishes that respondent’s inspectors, in the 
performance of their duties, have express authority, not 
merely in respect of one of the indicia listed in Section 
2(11) but in several, i.e., to transfer, suspend, assign, re¬ 
ward, disclipline and responsibly to direct other employees 
and effectivelv to recommend such action. The Board, of 
course, takes a different position and, in addition, in its 
brief, although not in the findings, claims that whatever 
authority is exercised is merely routine and does not re¬ 
quire the use of independent judgment. 

C. Respondent's Street Supervisory Force 

At the outset, a further statement of respondent’s or¬ 
ganization is in order. It should be realized that most of 
the higher supervisory authority to which the Board makes 
reference (Br. pp. 12-13) is stationed either at respond¬ 
ent’s central office or at one of its ten division offices. None 
of them is out on the street where the service is being 
operated (J.A. 277). The moment an operator sets his 
vehicle in motion at the beginning of his tour of duty, he 
leaves their direct supervision. 

23 H. Rep. No. 245, 80th Cong. 1st Sess. 18, 1 Leg. Hist. 309 

S. Rep. No. 105, 80th Cong. 1st Sess. 26, 1 Leg. Hist. 432 

24 Appendix, pp. 
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Yet, at that same moment, the need for supervision, for 
responsible direction, is greatly accentuated. From that 
moment on, the operator is in constant and continuous re¬ 
lation with the public. The operator’s attention to duty, 
skill of operation, care in assuring payment of fares, 
appearance and courtesy in dealing with the public, con¬ 
formity to traffic and PUC regulations, avoidance of acci¬ 
dents, maintenance of time schedules and innumerable 
other matters involved in the operation of a public utility 
become of prime concern to respondent. 

It is through these operators that respondent must dis¬ 
charge its obligation under its franchise. Apart from its 
duty to the public, respondent has at stake not only the 
expensive piece of equipment which the operator mans, 
but also the extensive liabilities imposed upon it by law 
arising out of either the negligent operation of such 
equipment or improper conduct on the part of the oper¬ 
ator. This court has seen enough of the litigation arising 
from those sources to be well aware of the difficulties with 
which respondent is confronted. 

Respondent has met this problem by dividing its trans¬ 
portation department supervisory forces into two sepa¬ 
rate and distinct groups (Co. Ex. No. 2). Supervision over 
the operators is maintained at the division offices to which 
they report for duty through the division superintendents 
and their assistants, who, in turn, report to the super¬ 
intendent of transportation. But, supervision of the 
operators while on the streets is provided by respondent’s 
street supervisory force which consists of the inspectors 
and their supervisors, i.e., two supervisors of road opera¬ 
tions and one assistant, all under the assistant superin¬ 
tendent of transportation in charge of the street super¬ 
visory force (Co. Ex. 2, J.A. 277). Since nearly twenty- 
four hour service is provided, only one of these super¬ 
visors of road operations is on duty at any given time 
(J.A. 277). The number of inspectors on duty varies in 
direct relation to the number of operators which, in turn, 
varies according to the morning and evening peak loads 
(Co. Exs. 4, 9). Coverage is maintained partly by sta- 
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tioning inspectors at fixed strategic points, but mainly 
through the use of radio scout cars (J.A. 10, 95, 118-121). 

With respondent’s operations involving approximately 
1250 vehicles manned by about 2500 operators extending 
over an area of 124 square miles (J.A. 277), the question 
naturally arises: If the operators, while on the street, are 
not supervised by the inspectors, who does supervise 
them—the one road supervisor on duty? Can the court 
believe that respondent’s street operations, the complexity 
of which needs no proof, proceed unsupervised, day in and 
day out, through good weather and bad, maintaining serv¬ 
ice in spite of accidents, traffic jams, fires, parades and all 
the myriad difficulties besetting a street transportation 
system? 

We think not. Even the Board admits that direction and 
control is required, and exercised by the inspectors, 
although the Board maintains that it is directed to the 
vehicles, 25 not the men who man them. Without conceding 
that any such distinction is possible or, if so, that it is 
material under Section 2 (11) of the Act, we pass to the 
functions of inspectors. 

D. Inspectors 

The inspectors, as respondent’s street supervisory 
force, perform two principal functions: 

1. Inspectors have the authority and responsibility for 
taking whatever action in their judgment is necessary to 
maintain service. 

To meet the problem of identification inherent in having 
mobile operators spread throughout a vast area under the 
direction of a largely mobile inspector force, the Company 

25 The Board claims (Br. 15) that it has repeatedly held that employees 
who exert control primarily over equipment and direct personnel only inci¬ 
dentally are not “supervisors”. According to our research, the rule has 
been applied only in two cases other than this, both street railway cases, one 
of which was decided on an erroneous application of the Board’s own 
precedent (infra p. 38). Furthermore, we wonder how the Board reconciles 
its position with the authority of inspectors over the dress and appearance 
of inspectors (Co. Ex. No. 6, Rules 30, 31; J. A. 199) 
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has adopted several expedients. The inspectors are re¬ 
quired to wear a uniform distinctive from that worn by 
the operators, and a cap 'with the word “Inspector” let¬ 
tered thereon (J.A. 105). Upon appointment to the posi¬ 
tion of inspector, a mimeographed notice of such appoint¬ 
ment is posted on the bulletin boards advising the 
operators of such appointment “to the Street Supervisory 
Force as Inspector” (Co. Ex. Nos. 7 and 8; J.A. 144, 181). 
Each inspector also carries an official pass with his name 
and title stated thereon. 

Recognizing that responsibility must carry with it 
authority, respondent has vested the inspectors with ex¬ 
tensive authority over the bus and street car operators. A 
portion of this authority is very specifically set forth in 
the “Manual of Rules” (Co. Ex. No. 6), a printed booklet 
of rules and regulations for the bus and street car 
operators, copy of which is issued to each operator. Rules 
132 (a) and 238 (a) provide, for example, that an 
“operator must not permit any person to operate his car 
(bus) except, (1) uniformed inspector or instructor; (2) 
other properly identified member of the Supervisory Staff 
of the Transportation Department; . . .” Rules 132 (b) 
and 238 (b) expressly provide that an inspector may re¬ 
lieve from duty any bus or street car operator:— 

“. . . found violating the rules laid down in this 
Manual, or found operating his car (bus) in a reckless 
or dangerous manner, or found in such a condition as 
to make it inadvisable for him to continue operating 
his car (bus) ...” 

Throughout the entire Manual of Rules and literally on 
almost each page thereof, the operators are required to 
communicate with “the first Supervisor met” or “the first 
Supervisor met enroute”. It is made amply clear by the 
Manual of Rules itself that the quoted reference is to 
inspectors as in the case of Rules 132 and 238 for example; 
and Paragraphs (f) and (g) under “Definition of Terms” 
(Co. Ex. No. 6 at p. 3); and Rule 54 (i) which states: “At 
special points, where supervisors are stationed to assist 
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in the movement of cars or buses, they may dispatch such 
vehicles stopping to receive or discharge passengers.” The 
Buies then go on in many cases to provide that the operator 
“must then act in accordance with instructions received 
from such official” (Rule 88b); or act in a specific manner 
unless he “has been instructed to the contrary by a member 
of the Supervisory Force” (Rule 54h); or must not take 
certain action such as forcible ejection of passengers, 
“without an order from a uniformed, personally known 
or properly identified member of the Supervisory Staff of 
the Transportation Department” (Rules 72b and 75a); 
or must not take certain action “unless he is directed to 
do so by police officer or Supervisor” (Rule 236a). 

These and similar provisions of the Manual of Rules be¬ 
come even more significant in the light of Rules 1 and 2 (b). 
The former requires obedience to “the rules of the Com¬ 
pany and the orders of its proper superior officers”; and 
the latter provides (Co. Ex. No. 6 at p. 4): 

“(b) In addition to the rules contained herein, 
instructions to employees are issued from time to time, 
either verbally by members of the Supervisory Staff, 
or written in the form of Special Orders posted on the 
Bulletin Board at Division Offices. All such verbal 
instructions or written Special Orders, whether in 
conflict with these rules or not , must be obeyed by em¬ 
ployees while they are in force.” (Emphasis supplied). 

The authority of the inspectors, apart from being spelled 
out expressly in the Manual of Rules, is further sub¬ 
stantiated and amplified in the testimony. As the record 
shows, each inspector at the time of entering upon his 
duties as an inspector is called into conference lasting 
several hours. At this conference, the new inspector is 
not only advised as to his new responsibilities but is also 
expressly instructed that, in the performance of his duties, 
an order issued by him is the same as if the president or 
general manager had issued the order (J.A. 145-146, 163, 
197, 230, 248). 

The testimony by inspectors produced as witnesses by 
the petitioning union as well as those inspectors called to 
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testify by the Company, together with the Manual of Rules 
(Co. Ex. No. 6), amply substantiates the supervisory 
authority and status of inspectors within the meaning of 
Section 2 (11) of the Act. Turning to the testimony of the 
inspectors as to their day by day activities, page after 
page thereof shows them relying upon their own discretion 
and judgment in exercising the supervisory authority 
vested in them. In instances, Board cases finding similar 
activities to be indicia of supervising authority are appro¬ 
priately noted. 

The inspectors have the authority and responsibility of 
enforcing the provisions of the Manual of Rules (J.A. 197- 
198, 102-103, 124). 

The inspectors have the authority to take all measures 
necessary for the maintenance of service and schedules; 
and to restore the same where some interruption or devia¬ 
tion therefrom has occurred 26 (J.A. 147-149, 197, 230-231). 

The inspectors have the authority to suspend from duty 
any bus or street car operator; and this authority has been 
exercised by some of the individual inspectors who testified 
in this proceeding 27 (Co. Ex. 6, Rules 132 and 238; J.A. 
103, 114-115, 125-126, 144, 189-192, 251, 257, 259). 

The inspectors have the authority to excuse bus and 
street car operators “out in service” from their work 28 
(J.A. 146, 231-232). 

The inspectors have the authority to require operators 
to transfer to other than their scheduled or “picked” 
work; and to require operators to perform overtime work 
in addition to their scheduled or “picked” work for that 
day 29 (Section 19 (e) (2) of the Labor Contract being Co. 


26 Immediate supervisor in charge of production and responsible for proper 
performance of work. American Optical Co., 140 NLRB No. 34; Wayside 
Press, Inc., 103 NLRB No. 14; Nebel Knitting Co., 106 NLRB No. 11; 
Jordan Rogers Co., 107 NLRB No. 238; See especially Denver and Ephrata 
T. 4 T. Co., 108 NLRB No. 132, line crew foreman who saw work was “done 
right”; Ideal Roller 4 Mfg. Co., 104 NLRB 106. 

27 Bumble Oil 4 Refining Co., 108 NLRB No. 138. 

28 Kebel Knitting Co., supra; Worth Food Market Stores, Inc., 105 NLRB 
No. 91; American Optical Co., supra; Ideal Roller and Mfg. Co., supra. 

20 Wayside Press, Inc., supra; Denver 4 Ephrata T. 4 T. Co., supra; 
American Broadcasting Co., 108 NLRB No. 30. 
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Ex. No. 1, at p. 16; Co. Ex. No. 15, J.A. 102, 104, 129, 141- 
142, 163-164). 

The inspectors have the authority to transfer a bus or 
street car operator from the vehicle assigned to such 
operator, to another vehicle 30 (J.A. 125, 142, 147, 162). 

The inspectors have the authority to take the operators 
and vehicles available to them “out in service” and to set 
up and operate their own schedules when, due to various 
conditions, it is not possible to “maintain” or to “restore” 
the normal service as scheduled by the central office. 
(J.A. 139, 261-262). 

The inspectors have the authority to order out into 
service additional operators, both bus and street car; and 
have the authority to assign work to operators when the 
latter report to inspectors with their vehicles in compliance 
with instructions received by the operators from the 
central office 31 (J.A. 123-124, 165, 184). 

The inspectors have the authority to order operators to 
deviate from their established service route; and to operate 
on an established route other than the established route 
to which the operator has been assigned. (J.A. 102, 107- 
108, 110, 124-125, 129, 147, 182). 

The inspectors have the authority to order operators 
to run “special” or “non-revenue” (Co. Ex. 6, Rule 
54 (k), J.A. 140, 162, 185); to order operators to continue 
past designated stops without picking up passengers (Co. 
Ex. 6, Rule 54 (h); J.A. 141, 185); and to issue orders to 
operators in connection with disputes between operators 
and their passengers with respect to fares, transfers, and 
the like (Co. Ex. 6, Rules 73 and 88; J.A. 124, 163-164, 
182-183). The inspectors are responsible for observing 
and reporting upon the manner in which operators perform 
their various duties and operate their vehicles 3 ^ (J.A. 163- 
164; 253-254). 

Apart from their authority, the inspectors have other 
characteristics which the Board has considered indicia of 

30 Coming Glass Works, 105 NLRB No. 13. 

31 Wayside Press, Inc., supra; Dcsilu Productions, Inc., 106 NLRB No. 26. 

32 American Broadcasting Co., supra. 
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supervisory positions in other cases. They are paid on a 
salary 33 rather than an hourly basis as are the operators, 
and receive no pay for overtime; instead, compensatory 
time off (J.A. 100, 246; 187, 224). They perform no work 
similar to that of the operators, except in emergencies. 34 
They attend supervisory meetings (J.A. 26). 35 

Another test, often applied by the Board, is that of the 
ratio of employees to supervisors in the unit. As explained 
by the Board in Ohio Power Co., 80 NLRB 1334: 

“One of the circumstances considered by the Board 
in determining the supervisory status of an individual, 
where the evidence does not fairly show that he pos¬ 
sesses the power to exercise independent judgment 
with respect to any of the authorities contained in 
Section 2 (11) of the amended Act, is the proportion 
or disproportion of supervisors over rank and file 
employees in the unit. Thus, we have found, for 
example, that certain persons were supervisors where 
a contrary finding would leave only three supervisors 
for 175 employees * * (Emphasis supplied). 

Here, a contrary finding would leave hundreds of 
operators, while on the street, subject to the supervision 
of a single man (supra p. 31). 30 

Perhaps as indicative of their status as anything else, 
inspectors are expected to and do turn to in an emergency 
voluntarily and without instructions, whether on duty or 
not, and remain until the emergency is cleared, whether or 
not overtime is required (J.A. 127, 224). Appointment as 


33 Jordan Rogers Co., supra. 

34 In the following cases, the Board has found the persons involved to be 
supervisors even though they performed the same work as the men supervised: 
Worth Food Market Stores, Inc., supra; American Optical Co., supra; Way¬ 
side Press, Inc., supra; Norman S. Corporation d.b.a. Sandy's, 105 NLRB No. 
113; Dcsilu Productions, Inc., supra; Corning Glass Works, supra; Doak Air¬ 
craft Co., Inc., 107 NLKB 109; See especially: Hilton Hotels Int’l, Inc., 106 
NLRB No. 233, where a linen room attendant assisted by one boy was found 
to be supervisory. 

35 Worth Food Market Stores, Inc., supra; Nebel Knitting Co., supra. 

30For other applications, see: Worth Food Market Stores, Inc., supra, ratio 
1-6; American Optical Co., supra, ratio 1-13; Norman S. Corporation, d.b.a. 
Sandy's, supra, ratio 1-4; Nebel Knitting Co., supra, ratio 1-15. 
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inspector, however, is regarded as a promotion and is 
never turned down (Co. Ex. 7, 8; J.A. 130). 

From all of the foregoing evidence, which is uncon¬ 
tradicted, there can he only one deduction, that is, that the 
inspectors, if they have nothing else, have unquestionable 
authority to transfer, assign and, above all, authority 
responsibly to direct the operators in the performance of 
their work “To be responsible is to be answerable for 
the discharge of a duty or obligation. Responsibility * * # 
is implied by power.” Ohio Power Co. v. N. L. R. B., 176 
F. 2d 385 (CA 6); cert. den. 338 U.S. 899. 

That the Board has been unreasonable and discrimina¬ 
tory in its refusal to exclude the inspectors from the bar¬ 
gaining unit is, we submit, amply demonstrated by its 
decisions in other cases cited above but most particularly 
by its decision in New York City Omnibus Corporation^ 
104 NLRB 579. Since that case is so closely parallel to 
the case at bar on the facts, we have quoted from it ex¬ 
tensively in the margin. 37 It should be noted that the 

37 ‘«Along the route, the supervisors attempt to keep the buses running on 
a schedule listed in a rotation book which they call ‘the biblc’. To do this 
they may detour a bus, instruct it to pass another bus and skip a few stops, 
cause it to turn around, or have it pass its expected terminal and continue 
to a further one. Some discretion is involved in this phase of the work. When 
an accident has occurred the supervisor, following an employee’s check list, 
will interview witnesses, speak with the police and the bus driver, arrange 
for a detour if necessary, submit a factual report of the accident to the 
employer and when necessary, accompany an operator to the police station 
and intercede for him. He is the representative of management at the scene 
of the accident. When a bus driver refuses to detour, fails to maintain his 
schedule, or in some other manner fails to meet required standards or obey 
directions, the supervisor may warn the operator that such action will result 
in the filing of a violation report, or he may file such a report. On the basis 
of this report, and in some cases on the basis of additional evidence or re¬ 
ports of past occurrences, the division superintendent, or in a flagrant case 
the superintendent of transportation, recommends disciplinary action, and 
the superintendent of transportation or the vice president in charge of trans¬ 
portation acts upon such recommendation. None of the exhibits introduced 
by the employer shows that these violation reports contain recommendations 
as such, but the supervisors are called into conferences concerning these viola¬ 
tion reports and, considering the number of operators involved and the length 
of the routes, very often these supervisors are the only link between top 
management and the drivers. Reports are also made to the employer on the 
proficiency of new operators. (Emphasis supplied). 

“In addition to the foregoing instances pointing to the supervisory status 
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“bus supervisors” in that case were divided into two 
groups one of which worked at the terminals and corres¬ 
ponded in function to respondent’s depot clerks and one 
of which provided supervision on the streets and corre¬ 
sponded to respondent’s inspectors. In fact, it appears from 
the Board’s opinion that at one time the street supervisors 
bore the title of inspector. 

Of course, the Board seeks to distinguish the case but 
an analysis of its objections should be convincing that it 
fails completely. So far as the power to disregard estab¬ 
lished procedure is concerned, the opinion reveals no 
authority in that regard possessed by the bus super¬ 
visors not also possessed by respondent’s inspectors (Co. 
Ex. No. 6, Rule 2(b)). None of the bus supervisors’ 
activities at the scene of accidents or in respect of inter¬ 
cession at police stations is relevant to the criteria listed 
in Section 2 (11) of the Act. Furthermore, the statement 
that inspectors do not perform the same function is con¬ 
trary to the evidence (JA 109-110). Nor is the fact that the 
bus supervisors are called into conferences on violation 
reports material, absent a showing that they appear to 
make recommendations and not as mere witnesses to give 
additional information. Cf. Brown <& Sharpe v. N.L.R.B., 
169 F. 2d 331; 183 F. 2d 259 (CA 1). Again, conferences on 
disciplinary matters are entirely irrelevant to the Board’s 
finding of “responsible direction”, as are the reports on 
proficiency of new drivers. Such activities refer to the au- 

of the bus supervisors, for example their use of discretion and their responsible 
direction of the bus drivers, there is the further fact that to find the bus 
supervisors to be employees within the meaning of the Act would create a 
ratio of 15 supervisors over approximately 1,714 employees in the transporta¬ 
tion department, or 1 supervisor for 114 men. The Board will not overlook 
the impracticability and unreasonableness of a ratio of 1 supervisor to 114 
employees, especially where the operation is spread over approximately 100 
miles of bus routes. We are mindful that large ratios do not appear unusual 
in the bus transportation industry but we do not believe this sufficient cause 
for eliminating the ratio of supervisors to non supervisory employees as a 
factor to be considered, and we note that it is higher in this matter than other 
cases heretofore considered. Accordingly, the Board finds that the bus super¬ 
visors responsibly direct the bus operators in their work and that they are, 
therefore, supervisors within the meaning of Section 2 (11) of the Act.” 
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thority of the supervisors in relation to discipline or pro¬ 
motion, rather than to direction. 

The Board suggests, instead, that the court examine 
Union Street Railway Co., 93 NLRB 782. We heartily join 
in that recommendation. For the court will find that case, 
upon whose precedent this case was based by the Board, 
held that street supervisors supervised vehicles, not men, 
without any reasoning to support it, but purely on the 
supposed authority of Baltimore Transit Co., 92 NLRB 
No. 120. Examination of the latter case will show that 
the employees whose status was in question were certain 
radio dispatchers stationed at the central office. The Balti¬ 
more street supervisors were never in question and their 
supervisory status was apparently conceded by all parties. 
Accordingly, Union Street Railway misapplied the Boards 
decision in Baltimore Transit and, the same mistake 
apparently has been made here. 

Before leaving this subject, we must pay our respects to 
the Board’s theory (Br. pp. 17-18) that respondent’s 
position here is the result of its failure to appreciate an 
alleged distinction between operational and supervisory 
functions—a distinction, by the way, not made in New 
York Omnibus or in any other Board case that we know of. 
True, we have failed to appreciate it. In fact, we deny 
that any such distinction can properly be made and we 
deny that any distinction exists bet-ween orders given 
operationally and orders given supervisory. We submit 
that the Board’s proposition is a mere exercise in 
semantics. It is another effort, rejected by the court in 
Ohio Power Co. v. NLRB., supra, 3S to qualify the broad 
literal scope of the phrase “responsibly to direct”. 


38 The court held that the Board clearly erred as a matter of law in this 
construction and that no limitation inherent in a qualified meaning could be 
inferred from the statement of Senator Flanders who, on the floor of the 
Senate, proposed the inclusion of the phrase “responsibly to direct”. Cong. 
Bee., 80th C,ong., 1st Sess. p. 4808, 2 Leg. Hist. 1303-1304. 
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2. The inspectors are vested with authority in respect of 
the enforcement of respondent's rules and regulations. 

A second most important function of the street super¬ 
visory forces is the enforcement of the respondent’s rules 
which, in turn, require observance of applicable traffic and 
other governmental regulations (Co. Ex. 6, Rule 291). 

In this aspect of their duties, it is our contention that 
the inspectors have and exercise the authority to impose 
discipline in the form of cautions, to impose suspensions, 
and also have and exercise the authority effectively to 
recommend discipline. It should he noted that the Board 
has made no finding on this latter score or with respect 
to suspensions; it has contented itself with a finding 
to the effect that the violation reports filed by inspectors 
contain no recommendations, wholly overlooking the fact 
that, according to the uncontradicted evidence, the mere 
filing of a report is regarded as a recommendation for 
discipline. 

Counsel for the Board, of course, argue vigorously in 
their brief that inspectors make no effective recommenda¬ 
tions. While their views are entitled to respect, as in 
respect of the nature of the inspectors’ authority to direct, 
still, as in that instance, they are no substitute for findings 
by the Board. In the present posture of the case, the Board 
has made no ultimate findings whatever on one of the most 
important contentions made by respondent. 

That respondent’s contentions are not without sub¬ 
stance is, we think, easily demonstrated from the evidence. 

Respondent’s Rules 132 (b) and 238 (b) empower 
inspectors to relieve operators from duty under the cir¬ 
cumstances therein stated which include, but are not limited 
to, disciplinary reasons (Co. Ex. 6). While the occasion 
for exercising this authority naturally would arise only 
rarely, it is significant that of the ten inspectors who testi¬ 
fied, all except three had exercised it on one or more 
occasions for intoxication, illness, etc. (J.A. 11, 100-101, 
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144-145, ISO-182, 188, 235, 256-258). In addition, one in¬ 
spector once found it necessary to relieve an operator for 
insubordination, an operator, who, incidentally, as a result, 
was later dismissed (J.A. 259-260). 

While the Board attempts to underplay this point, using 
many minimizing adjectives, still, it finds it necessary to 
devote an entire subsection of its brief to it, although it 
is but one feature of an inspector’s authority. And well 
the Board might. 

For the power to relieve from duty is the power to 
suspend. Possession of that power alone is sufficient to 
require exclusion of the inspectors from the unit. Not only 
do we call the power to decide whether a person is in fit 
condition to work the power of suspension but so does the 
Board—in cases where it has made findings on the issue. 
Humble Oil Refining Co., supra. 

Nor does the infrequency with which the power is exer¬ 
cised affect its significance. Ohio Power Co. v. N.L.R.B., 
supra. As the court said in N.L.R.B. v. Leland-Gifford Co., 
200 F. 2d 620 (CA1): 

“That is to say, one clothed with real power to dis¬ 
cipline other employees, for instance, would be ipso 
facto a ‘supervisor’, even though in a particular 
instance months, or perhaps in rare cases even years, 
might pass before any occasion ever arose calling for 
an exercise of the power. And we think the principle 
must apply with respect to the other powers 
enumerated in the section, including the power 
‘responsibly to direct’ other employees.” 

Cases such as N.L.R.B. v. Quincy Steel Casting Co., Inc., 
200 F. 2d 293 (CA 1), cited by the Board are not to the 
contrary. They merely hold that a rank and file employee 
who infrequently performs the functions of a supervisor, 
as when his supervisor is absent, does not thereby become 
a supervisor. They are, therefore, inapplicable here on 
the facts. 

Of course, the main function of the inspectors in the en¬ 
forcement of respondent’s rules is the part they play in 
the administration of discipline. In this, they have com- 


plete discretion as to whether to content themselves with 
oral admonitions or to put the culprits on report (J.A. 
130, 136, 142, 149, 204-205, 216-217, 233, 252). Since each 
inspector is instructed upon assumption of his duties that 
in filing violation reports, extreme care must be observed 
since the operator’s job may be at stake, the inspectors 
prefer, if possible to bring about observance of the rules 
without the use of reports (J.A. 221, 230, 248, 255; 149, 
252). The inspectors regard the filing of the reports them¬ 
selves as a recommendation for discipline (J.A. 149, 218, 
233, 252). 

This conviction upon the part of inspectors that their 
violation reports are the equivalent of recommendations 
for discipline is well founded. The inspectors and the 
operators have for many years been familiar with and con¬ 
ducted themselves in accordance with Rule 7 and Rule 
37 (b) of the Manual of Rules, the latter reading in part 
as follows (Co. Ex. No. 6, at page 17): 

“(b) Employees will not be retained in the service 
of the company . . . who fail to maintain the required 
standard of competence as evidenced by repeated and 
well founded information from their superior officers 
or others, concerning the performance of their duties 
or neglect of duty.” (Emphasis supplied). 

The rule just quoted clearly advises both the operators 
and the inspectors that violation reports of the latter are 
the basis for the imposition of the severest possible 
penalty, viz., discharge. By Rule 7, both operators and 
inspectors are clearly informed that a personnel record 
is maintained for each employee and that such record, 

“. . . is always consulted when an employee is under 
consideration for promotion, discipline, or in the case 
of former employees, for the purpose of answering 
reference requests”. (Rule 7, Co. Ex. No. 6 at page 6). 

Thus, each operator is advised in clear unambiguous 
language that discharge and discipline are the direct con¬ 
sequence of violation reports by inspectors. 
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That the violation reports are treated by respondent as 
recommendations for discipline and that they are effective 
is evident from the following statistics. During 1950, the 
last calendar year preceding the hearing, 1539 reports 
were received from inspectors for running ahead of 
schedule and in these cases, disciplinary action was taken 
in 1470 instances (App. p. 4); 852 reports were received 
concerning failure to make compulsory stops and discipline 
administered in 768 instances (App. p. 4); speeding and 
reckless operation reports totalled 397 and discipline was 
meted out in 379 cases (App. p. 4). During the same pe¬ 
riod, traffic regulations violation reports totalled 157 and 
disciplinary action resulted in every case (App. p. 4). 

Thus, in the primary classifications of reported viola¬ 
tions where a correlation between inspector’s reports and 
disclipline imposed could be made, the evidence is uncon¬ 
tradicted that not only were the reports effective recom¬ 
mendations for discipline in and of themselves but they 
were virtually equivalent to the imposition of discipline. 
True, discipline on the basis of the reports is not actually 
administered by the inspectors, but the Board has held that 
factor to be of no importance in respect of their status. 
American Lumber & Treating Co., 107 NLRB No. 37; 
Cook Bros. Equip. Co., 106 NLRB No. 225; Ideal Roller 
and Mfg. Co., supra. In fact, the Board has gone so far 
as to hold that authority to issue mere warning slips, with¬ 
out any evidence as to the effectiveness thereof, con¬ 
stitutes authority effectively to recommend discipline. 
Nebel Knitting Co., supra. 

In their zeal to belittle the significance of the reports, 
counsel have gone too far. In their brief at p. 20 they quote 
a section of the House bill for the purpose of leading this 
court into the belief that Congress considered and elimi¬ 
nated from consideration those who made informational 
reports for disciplinary purposes. 

When the entire section 39 of the bill from which they 

39 “(12) The term ‘supervisor’ means any individual— 

“(A) who has authority, in the interest of the employer— 

(i) to hire, transfer, suspend, lay off, recall, promote, demote, dis- 


quote is read, it will readily be seen that the quotation in 
context refers, not to personnel making reports for use 
in the exercise of disciplinary authority, as counsel would 
have the court believe, but to personnel reporting to 
labor relations, police and claims departments. Even if 
the inspectors were to be considered as in that category, 
the conference report plainly states 40 that it was not the 

charge, assign, reward, or discipline any individuals employed 
by the employer, or to adjust their grievances, or to effectively 
recommend any such action; or 

(ii) to determine, or make effective recommendations with respect 
to, the amount of wages earned by any individuals employed by 
the employer, or to apply or to make effective recommendation 
with respect to the application of, the factors upon the basis 
of which the wages of any individuals employed by the employer 
are determined, if in connection with the foregoing the exercise 
of such authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment, 

“(B) who is employed in labor relations, personnel, employment, police 
or time study matters or in connection with claims matters of 
employees against employers, or who is employed to act in other 
respects for the employer in dealing with other individuals em¬ 
ployed by the employer, or vcho is employed to secure and furnish 
to the employer information to be vsed by the employer in con¬ 
nection with any of the foregoing; or 

“(C) who by the nature of his duties is given by the employer infor¬ 
mation that is of a confidential nature, and that is not available 
to the public, to competitors, or to employees generally, for use 
in the interest of employer. ’ ’ (Board quotation italicized) H.R. 
3020, SOth Cong. 1st Sess., April 10, 1947. 

■*o ‘ ‘ (S) Supervisors. —As heretofore stated, both the House bill and the 
Senate amendment excluded supervisors from the individuals who are to con¬ 
sidered employees for the purposes of the act. The House bill defined as 
‘supervisors’, however, certain categories of employees who were not treated 
as supervisors under the Senate amendment. These were generally (A) cer¬ 
tain personnel who fix the amount of wages earned by other employees, such 
as inspectors, checkers, weighmasters, and time-study personnel, (B) labor 
relations personnel police, and claims personnel, and (C) confidential employees. 
The Senate amendment confined the definition of ‘supervisor’ to individuals 
generally regarded as foremen and persons of like or higher rank. 

The conference agreement, in the definition of ‘supervisors’, limits such 
term to those individuals treated as supervisors under the Senate amendment. 
In the case of persons working in the labor relations, personnel and employ¬ 
ment departments, it was not thought necessary to make specific provision, as 
was done in the House bill, since the Board has treated, and presumably will 
continue to treat, such persons as outside the scope of the act. This is the 
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intention of the conferees by revising the House definition 
of supervisors to include such personnel under the Act 
but, on the contrary, it was thought they were excluded 
under other provisions of the Act and that the Board would 
continue to treat them as such. In this, as we have seen, 
the conferees were sadly mistaken. 

Accordingly, legislative history does not support the 
Board’s position; it undermines it. 41 

To the Board’s contention, notwithstanding the evidence, 
that inspectors have a status comparable to “straw 
bosses”, we can only retort that, according to a very 
recent case, the Board, for all of its ex officio expertise, 
does not know a straw boss when it sees one. Cf. N.L.R.B. 
v. North Carolina Granite Corp., 201 F. 2d 469 (CA 4). 

Accordingly, the Board’s petition should be denied and 
the certification declared invalid. The Board’s order 
should not be enforced with modifications since, as stated, 
with elimination of inspectors from the bargaining unit 
(in addition to the “revenue guards” eliminated by the 
Board) such a large group of persons were allowed to 
vote, who had no right to do so, as to cause the election 
results to be meaningless. No certification based thereon 
should be enforced. 

prevailing Board practice with respect to such people as confidential secre¬ 
taries as well, and it was not the intention of the conferees to alter this prac¬ 
tice in any respect.” H. Conf. Rep. No. 510, 80th Cong. 1st Scss. 35, 1 Leg. 
Hist. 539. 

4i In its brief at p. 25, the Board relies upon legislative history as evidence 
that “inspectors” were not intended to be within the supervisory exemption. 
As the preceding footnote shows, however, the inspectors whom Congress was 
considering were quality inspectors—an entirely different class of personnel 
than respondent’s inspectors. 

As the preceding footnote also shows, Congress intended to retain time- 
study personnel within the scope of the Act as being, like the quality inspec¬ 
tors, personnel performing an essentially clerical function regarding the wages 
of other employees. Consequently, the case of N.L.R.B. V. Brown Sharpe 
Mfg. Co., 169 F. 2d 331; upon which the Board relies, is not in point. 
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IV. RESPONDENTS MOTION FOR LEAVE TO ADDUCE 
ADDITIONAL EVIDENCE SHOULD BE GRANTED. 

Since the hearing in this case in August, 1951, a number 
of changes have taken place in respondent’s organization 
and practice. Some of these changes have strengthened 
the disciplinary authority of the inspectors to the point 
that we think no one can deny, in good faith, that they 
now have the power to impose and effectively recommend 
discipline. These changes were brought to the attention 
of the Board by motion to reopen the record in the repre¬ 
sentation case and for further hearing (App. 1-3). But, 
as stated, supra pp. 4-5, an order first was issued that 
appeared to concede that the inspectors had become super¬ 
visory but was later withdrawn. The petition and a later 
petition for reconsideration w'ere denied. 

A motion for leave to adduce the evidence in question 
is being filed simultaneously herewith, it having been 
agreed at the prehearing conference before Chief Judge 
Stephens on June 29, 1954, that argument on the motion 
would be deferred until argument on the merits. 

With respect to the subjects covered by the motion, we 
invite the court’s attention to the fact that one of the 
points urged by the Board as evidencing lack of dis¬ 
ciplinary authority on the part of inspectors is that the 
“cautions” administered by them did not go on the per¬ 
sonnel records (Br. p. 19). Now’ they go on the record, 
at the discretion of the inspector. Accordingly, if the 
evidence is received, it will be established that an inspector 
has direct pow r er to administer discipline which is entered 
upon the individual’s record (Co. Ex. No. 6, Rule 9(b)). 
Three such cautions bring about discipline from the 
division superintendent. A similar system w r as found to 
constitute proof of supervisory authority in Nebel 
Knitting Co., supra. 

Secondly, a substantial point has been made of the 
alleged lack of information given to an inspector as to the 
disposition of his violation reports (Br. p. 19). To us, 
that seems inconsistent with the Board’s refusal to receive 
evidence that the personnel files have, since the hearing, 
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been made available to inspectors, that being one of the 
purposes in changing the headquarters of the inspectors 
to respondent’s main office. 

Finally, the Board’s effort to distinguish the New York 
Omnibus case (supra p. 39) on the grounds that there the 
supervisors conferred on disciplinary matters with those 
who actually imposed discipline is, to us, inconsistent with 
the Board’s refusal to receive evidence as to conferences 
and improved coordination between the inspectors and 
respondent’s superintendent of discipline. 

In short, if the points made by the Board are material, 
then it follows that the evidence proffered, but rejected, is 
equally material. 

CONCLUSION 

As we review our experiences before the Board and con¬ 
sider the Board’s brief, we are afflicted with somewhat the 
same sensations that Alice must have felt during her con¬ 
versation with the Pidgeon. 

“But I’m not a serpent, I tell you!” said Alice, “I’m 
a—” 

“Well, what are you?” said the Pidgeon. “I can see 
you are trying to invent something!” 

“I—I’m a little girl,” said Alice, rather doubtfully, 
as she remembered the number of changes she had 
gone through that day. 

“A likely story, indeed!” said the Pidgeon in a tone 
of the deepest contempt, “I’ve seen a good many little 
girls in my time, but never one with such a neck as 
that! No, No! You’re a serpent; and there is no use 
denying it. I suppose you’ll be telling me next that you 
never tasted an egg!” 

Wonderland has a strange fascination, however, and we 
earnestly hope the Court will return us—with a few strong 
guide lines to the exit. 

Respectfully submitted, 

Edmund L. Jones 
0. R. McGuire, Jr. 

Attorneys for Respondent 


October 15,1954 
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1664 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Case No. 5-RC-856 

In the Matter of Capital Transit Company, Employer 

and 

Division 689, Amalgamated Association of Street, Elec¬ 
tric Railway and Motor Coach Employees of 
America, Petitioner 

Petition to Reopen Record and for Further Hearing 

Now comes Capital Transit Company, Employer in the 
above-entitled case, by its attorneys, and respectfully 
represents to the Board as follows: 

1. The original petition for certification was filed in this 
case on June 7,1951. 

2. The Employer declined to consent to an election on 
the ground that a number of job classifications were im¬ 
properly included in the proposed voting group. As a 
result, a hearing was held during the month of August, 
1951, at which the Board’s hearing officer received the tes¬ 
timony and evidence upon which the Board’s decision of 
February 18, 1952, directing an election and defining the 
appropriate group of employees eligible to vote therein 
was based. No further evidence has been received since 
that time. 

3. Subsequently, an election was held on March 13, 1952, 
which was lost by the petitioning Union. Later, the result 
w’as set aside by the Board’s order of September 18, 1952, 
by reason of a letter of the Employer’s president which 
announced the Employer’s intention to seek, if necessary, 
court review of the February 18, 1952, order holding cer¬ 
tain job classifications to be non-supervisory in character. 


4. Thereafter, a second election was held on October 16 
and 17, 1952, which was won by the Union with a margin 
of 11 votes out of 169 counted. 

1665 5. So much time has passed since the hearing in 

this case in August, 1951, that the record upon 
which the Board’s various orders have been based is stale 
and out-of-date. During the interim between the hearing 
and the present date, there have been a number of changes 
in duties and responsibilities in some of the job classifica¬ 
tions involved, many of which are material and will sub¬ 
stantially affect the ultimate disposition of this case. In 
the job classification of inspector, for instance: 

(a) Effective June 29, 1952, a system was inaugurated, 
which is still in effect, under which an inspector, at his dis¬ 
cretion, may report violations of company regulations on 
either a pink or a yellow report slip. If the latter color 
is used, the employee involved is automatically inter¬ 
viewed by the Division Superintendent, and, unless good 
cause is shown to the contrary, discipline is administered. 
If the pink colored slip is used, a notation that a “caution” 
has been given is entered upon the employee’s record but 
no further action is taken until three such cautions have 
been entered upon his record. At that point, the employee 
is called before the Division Superintendent for interview 
and discipline is administered, unless good cause is shown 
to the contrary. 

(b) Effective August 13, 1953, the headquarters for in¬ 
spectors was established at the main office of the company 
rather than at one of the division offices, the principal pur¬ 
pose of the move being to improve coordination between 
Employer’s Superintendent of Discipline and the in¬ 
spectors and to promote uniform enforcement of the com¬ 
pany’s regulations. 

(c) Effective August 13, 1953, the personnel files of all 
employees subject to their supervision and control were 
made available to inspectors in order that they might be 
able to give consideration to an employee’s past record in 
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determining whether or not in a given circumstance dis¬ 
ciplinary action should be recommended- It has been the 
uniform practice of the company not to make personnel 
files available to anyone other than supervisors. 

The Employer asserts that at least since the foregoing 
system was inaugurated inspectors have had the authority 
in the interests of Employer effectively to recommend 
discipline of other employees and have discretion in de¬ 
termining whether discipline should be imposed in given 
instances. 

1666 Wherefore, the premises considered. Employer 
respectfully requests: 

1. That the Board issue its order reopening the record 
in this case and setting the same for further hearing for 
the purpose of taking evidence as to matters which have 
transpired subsequent to August 1, 1951, material and rel¬ 
evant to determination of the status of the job classifica¬ 
tions which the petitioning Union seeks to represent. 

2. That on the basis of the record as amplified and sup¬ 
plemented by new evidence, the Board issue its order 
excluding from the appropriate group such job classifica¬ 
tions as may be appropriate. 

Respectfully submitted, 

Hogan & Hartson 

By Edmund L. Jones 
Edmund L. Jones 
0. R. McGuire, Jr. 

0. R. McGuire, Jr. 

and 

Philip B. Willauer 
Philip B. Willauer 
Attorneys for Employer 

December 23, 1953 

##*•*••••• 
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1034 Excerpt from Testimony of George W. Cramer 

Q. (By Mr. Jones) Mr. Cramer, just before the recess 
I asked you if as to certain violations, reports they oc¬ 
curred with more frequency than others, and I believe you 
answered that they did? A. That is correct. 

Q. Now, take the violation of running ahead of 

1035 schedule. Is that one that is received fairly fre¬ 
quently? A. It is. 

Q. And in the year 1950 how many reports from in¬ 
spectors did you get of violations of running ahead of 
time? A. 1539. 

Q. And in how many of those cases were disciplinary 
action taken? A. 1470. 

Q. How about compulsory stops? How many reports 
did you get during the year 1950? A. 852. 

Q. And disciplinary action was taken in how many? 
A. 768. 

Q. How about traffic violations? A. 157. 

Q. And how many disciplinary actions? A. All of them. 
Q. How about speeding and reckless operation? A. 397 
reports. 

Q. And how many disciplinary actions taken? A. 379. 
Mr. Jones: You may cross examine. 

Hearing Officer Sachs: Could I ask a couple of questions, 
Mr. Cushman? 

Mr. Cushman: Sure. 

1036 Hearing Officer Sachs: When the superintendent 
of discipline,—is that what you call him? 

The Witness: Yes. 

Hearing Officer Sachs: When he handles a disciplinary 
problem does he consult with the division superintendent? 
The Witness: He might. 

Hearing Officer Sachs: It would depend on the case ? 
The Witness: Yes. It would depend upon the case. 
Hearing Officer Sachs: That is all I have. 

Mr. Jones: While Mr. Cushman is waiting, let me ask 
one other question I am not sure I covered. 


Q. (By Mr. Jones) When a report from an inspector is 
received, there might he reports from several inspectors 
about one occurrence; might there not ? A. That is possible. 

Q. In other words, a man running ahead of time might 
be written up by a man at 7th and Pennsylvania and the 
next point down the line, if he was still ahead of time, 
that inspector might write him up not knowing what the 
other had done? A. That has happened. 

Q. And all of those would come to your office? A. That 
is correct. 

Q. In each case where you receive a report from an 
inspector, action is taken, either some disciplinary action 
or the man after examination is exonerated? A. 
1037 That is correct. 


February 25,1954 

Mr. Frank M. Kleiler 
Executive Secretary 
National Labor Relations Board 
Third and C Streets, S. W. 

Washington 25, D. C. 

Re: Capital Transit Co., et al. 

Case No. 5-RC-856 

Dear Mr. Kleiler: 

We are in receipt of the Board’s Order, dated February 
24, 1954, denying our petition in the above entitled case, 
dated December 23, 1953. 

We are not familiar with the procedure suggested in the 
last three sentences of the Order and, therefore, request an 
explanation thereof. It is said that a determination as to 
whether or not any of the disputed classifications has be¬ 
come supervisory since the Board’s certification may be 
considered in the course of compliance procedure. We will 
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be very appreciative if you will inform us bow the issue 
may be raised and disposed of in the course of that pro¬ 
cedure. 

Yours very truly, 

Hogan & Habtson 

By Sgd/ 0. R. McGuire, Jr. 

0. R. McGuire, Jr. 

Counsel for Capital Transit Co . 

CC: Regional Director, Fifth Region 
National Labor Relations Board 
Baltimore 2, Maryland 

Mr. Godfrey Butler 

Capital Transit Company 
Washington, D. C. 

Mr. Philip B. Willauer 
Simpson & Curtin 
Philadelphia 2, Pennsylvania 
ORM/sg 


Excezpls from Legislalive History 

“If the Board is required, so far as practicable, to act 
only on legal evidence, the substitution, for example, of 
assumed ‘ expertness ’ for evidence will no longer be pos¬ 
sible.’’ H. Conf. Rep. No. 510, 80th Cong., 1st Sess., 53, 
1 Leg. Hist. 557. 

“(14) Under the language of section 10(e) of the pres¬ 
ent act, findings of the Board, upon court review of Board 
orders, are conclusive “if supported by evidence”. By 
reason of this language, the courts have, as one has put 
it, in effect ‘abdicated’ to the Board (N.L.R.B. v. Standard 
Oil Company, 138 Fed. (2d) 885 (1943) [13 LRR Man. 
588]. See also Wilson & Co. v. N.L.R.B., (128 Fed. (2d) 
114 (1942) [10 LRR Man. 354]); N.L.R.B. v. Columbia 
Products Corp. (141 Fed. (2d) 687 (1944) [14 LRR Man. 
558]); N.L.R.B. v. Union Pacific Stages, Inc. (99 Fed. (2d) 
153) [3 LRR Man. 698]). In many instances deference 
on the part of the courts to specialized knowledge that is 


supposed to inhere in administrative agencies has led the 
courts to acquiesce in decisions of the Board, even when 
the findings concerned mixed issues of law and of fact 
(N.L.R.B. v. Hearst Publications, Inc., 322 U.S. Ill, [14 
LRR Man. 614]; N.L.R.B. v. Packard Motor Car Co., 
decided March 10, 1947 [19 LRRM 2397], or when they 
rested only on inferences that were not in turn supported 
by facts in the record (Republic Aviation v. N.L.R.B., 324 
U.S. 793 [16 LRR Man. 620]; Le Tourneau Companv v. 
N.L.R.B., 324 U.S. 793 [16 LRR Man. 620]). 

As previously stated in the discussion of amendments to 
section 10 (b) and section 10 (c), by reason of the new 
language concerning the rules of evidence and the prepon¬ 
derance of the evidence, presumed expertness on the part 
of the Board in its field can no longer be a factor in the 
Board’s decisions. While the Administrative Procedure 
Act is generally regarded as having intended to require 
the courts to examine decisions of administrative agencies 
far more critically than has been their practice in the past, 
by reason of a conflict of opinion as to whether it actually 
does so, a conflict that the courts have not resolved, there 
■was included, both in the House bill and the Senate amend¬ 
ment, language making it clear that the act gives to the 
courts a real power of review. 

The House bill in section 10 (e), provided that the Board’s 
findings of fact should be conclusive unless it appeared 
to the reviewing court (1) that the findings were against 
the manifest weight of the evidence, or (2) that they were 
not supported by substantial evidence. 

The Senate amendment provided that the Board’s find¬ 
ings with respect to questions of fact should be conclusive 
if supported by substantial evidence on the record con¬ 
sidered as a whole. The provisions of section 10 (b) of 
the conference agreement insure the Board’s receiving only 
legal evidence, and section 10(c) insures its deciding in 
accordance with the preponderance of the evidence. These 
two statutory requirements in and of themselves give rise 
to questions of law which the courts will hereafter be called 
upon to determine—whether the requirements have been 
met. This, in conjunction with the language of the Senate 
amendment with respect to the Board’s findings of 
fact—language which the conference agreement adopts— 
will very materially broaden the scope of the court’s re¬ 
viewing power. This is not to say that the courts will be 
required to decided any case de novo, themselves weighing 
the evidence, but they will be under a duty to see that the 
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board observes the provisions of the earlier sections, that 
it does not infer facts that are not supported by evidence 
or that are not consistent with evidence in the record, 
and that it does not concentrate on one element or proof 
to the exclusion of others without adequate explanation 
of its reason for disregarding or discrediting the evidence 
that is in conflict with its findings. The language also 
precludes the substitution of expertness for evidence in 
making decisions. It is believed that the provisions of 
the conference agreement relating to the court’s reviewing 
power will be adequate to preclude such decisions as those 
in N.L.R.B. v. Nevada Consol. Copper Corp., (316 U.S. 
105) [10 LRR Man. 607] and in the Wilson Columbia Prod¬ 
ucts, Union Pacific Stages, Hearst, Republic Aviation, and 
Le Tourneau, etc., cases supra,without unduly burdening 
the courts. The conference agreement therefore carries 
the language of the Senate amendment into section 10 (e) 
of the amended act.” (Emphasis supplied) H. Conf. Rep. 
No. 510, 80th Cong., 1st Sess. 55-56, 1 Leg. Hist. 559-560. 
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i&mteb States Court of Appeals: 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,259 

National Labor Relations Board, petitioner 

v. 

Capital Transit Company, respondent 

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

REPLY BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 

This reply brief is submitted to answer contentions 
advanced by respondent in its brief which respondent 
had not hitherto suggested. 

I. The Board has power to set aside a representation election 
and to direct a new one, where the circumstances attending 
the election render a free choice improbable 

In its brief (pp. 10-11), respondent suggests for 
the first time that regardless of the circumstances 
the Board has no power to set aside an election and 
direct a new one. Never having raised this question 
before the Board, respondent is precluded from urg¬ 
ing it here. In the absence of extraordinary circum¬ 
stances, not suggested here, “No objection * # * not 

(i) 
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urged * * * before the Board * * * shall be consid¬ 
ered by the court * * V’ 1 

The contention is in any event without merit. Con¬ 
trary to respondent’s suggestion (Br. p. 10, n. 6), the 
Board.since the early days of the administration of the 
Wagner Act has exercised the power to set aside elec¬ 
tions, where conducted under such circumstances as 
to render a free choice improbable; 2 and both before 
and after the enactment of the amendments to the 
Act, the courts have repeatedly approved the exercise 
of this power in appropriate cases. 5 

1 Section 10 (e) of the Act; N. L. R. B. v. Seven-Up Bottling 
Co. of Miami , 344 U. S. 344,350; N. L. R. B. v. Cheney California 
Lumber Co ., 32T U. S. 385; Marshall Field <& Co. v. N. L. R. B., 
318 U. S. 253. 

2 See, e. g., National Labor Relations Board, Third Annual Re¬ 
port (Gov’t Print. Off., 1938), pp. 147-148; Fourth Annual Report 
(Gov’t Print. Off., 1939), pp. 79-80; Tenth Annual Report (Gov’t 
Print. Off., 1945), pp. 25-26; Seventeenth Annual Report (Gov’t 
Print. Off., 1952), pp. 98-106. 

3 Cases decided under the Wagner Act: Inland Empire District 
Council v. Millis , 325 U. S. 697, 707; Warehousemen's Union v. 
N. L. R. B ., 121 F. 2d 84, 93, 74 App. D. C. 28, and cases cited 
therein; N. L. R. B. v. Worcester Woolen Mills , 170 F. 2d 13,17 
(C. A. 1), certiorari denied, 336 U. S. 903; N. L. R. B. v. National 
Plastic Products Corp ., 175 F. 2d 755,757-758 (C. A. 4). 

Cases decided under the Taft-Hartley Act: Foreman & Clark, 
Inc. v. N. L. R. B., 215 F. 2d 396,400-401,410 (C. A. 9) ; N. L. R. B. 
v. National Container Corp., 211 F. 2d 525, 532 (C. A. 2); N. L. 
R. B. v. Moyer, 208 F. 2d 624 (C. A. 2); N. L. R. B. v. Huntsville 
Mfg. Co., 203 F. 2d 430 (C. A. 5); N. L. R. B. v. Kress & Co., 194 
F. 2d 444, 445-446 (C. A. 6); N. L. R. B. v. Howell Chevrolet Co., 
204 F. 2d 79,86 (C. A. 9), affirmed, 346 U. S. 482. 

Indeed, on occasion the courts have held that the Board abused 
its discretion by not setting an election aside. Southwestern 
Electric Service Co. v. N. L. R. B., 194 F. 2d 939 (C. A. 5); 
Kearney & Trecker Corp. v. N. L. R. B., 210 F. 2d 852 (C. A. 7), 
certiorari denied, October 14,1954. 
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Nothing in either the language or the legislative 
history of the amended Act suggests that Congress 
withdrew from the Board the power it has exercised 
throughout its history of setting aside elections which 
do not reflect a free choice. And in principle it is 
folly to suppose that Congress meant that the govern¬ 
mental imprimatur was to be put upon an election and 
its results declared final irrespective of any impro¬ 
prieties that may have impaired the employees’ free 
choice. The amendments to Section 9 (c) relied upon 
by respondent on their face relate to subjects wholly 
distinct from the naked question of the Board’s power 
to set aside a trammelled election. Indeed, Section 
9 (c) (3), which provides that only one “valid” elec¬ 
tion shall be held within a year’s period, plainly im¬ 
plies that there may be invalid elections. The com¬ 
monest basis for invalidating an election is that it 
was conducted in circumstances making a free choice 
improbable. 

Accordingly, there is no basis whatever for respond¬ 
ent’s contention—which, after raising it, it “find[s] 
it unnecessary to contest” (Br., p. 11)—that the 
Board has no power to set aside elections where, as 
here, the results do not reflect an unconstrained 
choice. 

II. There is no merit to respondent’s contention that the Board 
improperly failed to hold a hearing to ascertain the facts 
relevant to the question whether the election should be set 
aside 

Respondent contends that, in disregard of. the re¬ 
quirements of procedural due process and the Board’s 
rules, the Board improperly failed to hold a hearing 
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to ascertain the facts relevant to the question whether 
the election should be set aside. At no time before 
the Board did respondent request a hearing or suggest 
that there were disputed issues of subsidiary fact 
which required a hearing for their resolution. Not 
having raised this question before the Board, respond¬ 
ent is accordingly precluded from urging it here. 
See supra, p. 2 and n. 1. 

But here again the contention is in any event with¬ 
out merit. The short of the matter is that no hearing 
was necessary because there was no genuine issue of 
material fact (as distinguished from the ultimate in¬ 
ference to be drawn from the uncontroverted facts) 
to be resolved. The Board’s rule (Res. br. p. 15) 
provides for a hearing upon objections to an election 
when there exist “ substantial and material factual 
issues.” When no such issues exist, obviously the 
rule doe not require or contemplate a useless hearing. 
N. L. R. B. v. WiXkening Mfg. Co., 207 F. 2d 98, 
100 (C. A. 3) ; cf. N. L. R. B. v. Vulcan Furniture 
Mfg. Corp., 214 F 2d 369, 372 (C. A. 5). And it 
is just as obvious that, unless the whole procedure 
for summary judgment is unconstitutional (Rule 56, 
Fed. R. Civ. Proc.), procedural due process is not 
offended by failing to accord a hearing where no gen¬ 
uine issue of material fact exists. “Neither the stat¬ 
ute, nor the Constitution, gives a hearing where there 
is no issue to decide.” Fay v. Douds, 172 F. 2d 720, 
725 (C. A. 2). 

The question reduces, therefore, to whether there 
was an issue of fact which it was necessary to resolve 
by a hearing. In determining whether the election 
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should be confirmed or set aside, the Board had be¬ 
fore it (1) the Union’s Objections to Election (J. A. 
18), (2) the Regional Director’s Report on Objec¬ 
tions (J. A. 23), (3) the Union’s exceptions to this 
report (J. A. 30), and (4) respondent’s brief and at¬ 
tached affidavit in support of the Regional Director’s 
report. 4 These documents disclosed that there was 
no dispute as to any fact material to the Board’s 
determination. 

Thus there was no question—respondent does not 
«ven now dispute—that a letter to the employees 
was written by respondent’s president and an au¬ 
thentic copy of it was before the Board. Respondent 
in its brief to this court (p. 22, n. 19) questions 
the scope of the letter’s distribution, claiming that 
44 there is nothing in the record” to support the state¬ 
ment in the Board’s brief (p. 31) that the letter 
was sent to the inspectors, depot clerks, and dis¬ 
patchers. But as respondent elsewhere implicitly ac¬ 
knowledges in its brief to this Court (pp. 17-18), 
respondent, in its brief to the Board (p. 4), 5 in deny¬ 
ing that the Vletter was sent to all the eligible voters,” 
admitted that “The fact of the matter is that it 
was sent only to inspectors, depot clerks, dispatchers 
and assistant supervisor of fare box maintenance, em¬ 
ployees whom the Company contended and still be¬ 
lieves to be supervisors within the meaning of the 

4 This document has been certified to the Court pursuant to its 
■order made upon respondent’s motion to which the Board con¬ 
sented. The document has not, however, been printed in the joint 
appendix. 

5 See n. 4, supra. 
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Act.” 6 This unambiguous admission is an incontro¬ 
vertible basis for establishing that the letter was 
distributed to the inspectors, depot clerks, and 
dispatchers. 

Respondent contends that there was an issue of fact 
as to the meaning of the letter which the Board could 
not resolve 'without a hearing. In its brief before 
the Board (p. 3), T repeated in substance before this 
Court (Res. br. pp. 16-17), respondent stated that 
the employees “to whom the letter was addressed 
exercised certain functions which the Company be¬ 
lieved supervisory in nature,” and the letter “evi¬ 
dently meant * * * that these employees would 
continue to exercise these functions unless and until 
the Company was told by the courts they could not 
continue to do so.” The Board rejected this ingenious 
explanation in favor of the plain meaning of the 
letter, namely, that respondent would not bargain with 
the Union except under judicial compulsion even if 
the employees chose it. 8 Respondent, agreeing that 

* Before this Court, respondent no longer contests the Board’s 
finding that the depot clerks and dispatchers are non-supervisory 
employees. Bd. br. p. 4. Respondent ignores the observation 
in the Board’s brief (p. 31) that “It is especially noteworthy that 
this letter was sent not only to the inspectors, about 60 in number, 
whose employee status respondent continues to contest, but also 
to the depot clerks and the dispatchers, about 75 in number, whose 
employee status respondent no longer disputes. Thus a major 
part of the electorate was subjected to a broadside from which 
by concession it should have been free.” This indiscriminate dis¬ 
tribution of the letter would alone warrant the Board’s action in 
setting aside the election. 

7 See n. 4, supra, p. 5. 

8 This is the letter’s obvious meaning both on spontaneous and 
reflective reading. Respondent’s version requires acceptance of 
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the Board’s interpretation of the letter is at least 
reasonable (Res. br. p. 17),® a concession which re¬ 
quires acceptance of the Board’s reading of the letter 
on judicial review (Radio Officers’ Union v. N. L. 
R. B., 347 U. S. 17, 48-50), contends that it should 
have been permitted to support its version of the 
meaning of the letter by having its president testify 
as to what he meant to say. (Res. br. p. 17.) But 
the question is the meaning that the letter conveyed 
to its readers. The uncommunicated meaning sealed 
in the writer’s mind is irrelevant. Since respondent 
does not suggest the existence of any other extrinsic 
evidence not already before the Board relevant to 
the letter’s meaning, there was no occasion for a 
hearing. 

Lastly, respondent contends that in the absence of a 
hearing there was no evidence to support the Board’s 
ultimate conclusion that the distribution of the letter 
created an atmosphere incompatible with a free elec¬ 
tion (Br., p. 16). But once the fact of the letter, its 
distribution, and its meaning was settled—and as to 
these we have shown that no genuine issue of material 
fact existed—all that was left for determination was 
the ultimate inference to be drawn from these sub¬ 
sidiary facts. The question then was whether this 
conduct was “reasonably calculated to have the effect 

the incredible view that what was at issue was the continuance by 
the employees of the work tasks theretofore assigned them by 
respondent. 

9 The language in the Board’s brief quoted at page 17 of respond¬ 
ent’s brief is clearly directed to a different problem and its inter¬ 
polation by respondent to fit its present argument is entirely out 
of context. 
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of interfering with a free choice/’ 10 And where, as 
here, the question at issue is the probable existence 
of an effect, it is now settled law that the effect is 
sufficiently established if its existence may reason¬ 
ably be inferred from the character of the conduct. 
Radio Officers' Union v. N. L. R. B 347 U. S. 17,48-51; 
Joy Silk Mills v. N. L. R. B., 87 App. D. C. 360, 371- 
372, 185 F. 2d 732, 743-744 (C. A. D. C.), certiorari 
denied, 341 U. S. 914. In the latter case, where the 
issue was the effect upon employees of acts of inter¬ 
ference, restraint, and coercion, this Court stated 
that 44 it has been consistently held that the question 
is not whether an employee actually felt intimidated 
but whether the employer engaged in conduct which 
may reasonably be said to tend to interfere with the 
free exercise of employee rights under the Act.” In 
the former case, where the question was whether the 
Act required direct proof that discrimination in em¬ 
ployment encouraged or discouraged union member¬ 
ship, the Supreme Court held that “subjective evi¬ 
dence of employee response was not contemplated”— 
“such proof is not required where encouragement or 
discouragement can be reasonable inferred from the 
nature of the discrimination” (347 U. S. at 51). So 
here, given the basic facts of the letter, its distribu¬ 
tion, and its meaning, it was within the Board’s prov¬ 
ince to infer the untoward effect upon the election. 
It is late in the day to suggest, as respondent’s eon- 

10 McMullen Leavens Company, 83 N. L. R. B. 948,951, and cases 
cited therein; Stem Brothers, 87 In. L. R. B. 16,19; Bloomingdale 
Brothers, Inc., 87 N. L. R. B. 1326, 1329, n. 10, and cases cited 
therein; Wilson <& Co., Inc., 88 N. L. R. B. 1,7. 




«•! 


* A 






♦ 

A 


A 


+ A 




* i 


4 J 


9 


tention necessarily implies, that there must be a hear¬ 
ing at which to parade employee-witnesses to testify 
to the existence of such an effect. 

Respondent decries the power to draw such an in¬ 
ference as the substitution of expertness for evidence 
(Br., p. 18). But its quarrel now is with the Supreme 
Court and its interpretation of the amendments to the 
National Labor Relations Act. Those amendments, 
stated the Supreme Court, do not “negative the func¬ 
tion of the Labor Board as one of those agencies pre¬ 
sumably equipped or informed by experience to deal 
with a specialized field of knowledge, whose findings 
within that field carry the authority of an expertness 
which courts do not possess and therefore must re¬ 
spect.” Universal Camera Corp. v. N. L. R. B., 340 
U. S. 474, 488. And expertness in the end is merely 
that unmysterious quality which enables fact-finding 
tribunals “to draw on experience in factual in¬ 
quiries.” Radio Officers' Union v. N. L. R. B. t 347 
U. S. 17, 49. 

In sum, the hearing which respondent did not re¬ 
quest was not held because it was unnecessary to the 
resolution of any fact material to the Board’s deter¬ 
mination. 

III. The Board adequately articulated its findings of fact in 
concluding that the inspectors were not supervisors within 
the meaning of Section 2 (11) of the Act 

Respondent contends (Br., pp. 25-27) that the Board 
failed sufficiently to articulate the findings of fact sup¬ 
porting its conclusion that the inspectors were not super¬ 
visors within the meaning of the Act. This contention is 
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based on a mechanistic view that a certain formal 
style is necessary in stating findings. It is without 
merit. 

There is no rote which needs to be followed for 
findings to be adequate. N. L. R. B. v. Sharpies 
Chemicals, Inc., 209 F. 2d 645, 652-653 (C. A. 6). 
All that is necessary is that the findings sufficiently 
disclose the subsidiary bases for the ultimate conclu¬ 
sion. Capital Transit Co. v. P. U. C., 213 F. 2d 
176, 182, 183, 187 (concurring opinion) (C. A. D. C.), 
certiorari denied, October 14, 1954. For the under¬ 
lying test is only that a reviewing court “must know 
what a decision means before the duty becomes [its] to 
say whether it is right or wrong.” U. S. v. Chicago, 
M. St. P. <fc P. R. Co., 294 U. S. 499, 511; Secretary of 
Agriculture v. U. S., 347 U. S. 645, 654; Automatic 
Canteen Co. v. F. T. C., 346 U. S. 61, 81. The Board’s 
findings, we submit, disclose the basis for the Board’s 
determination with that clarity necessary to this 


Court's intelligent exercise of its reviewing 
authority. 11 

Respectfully submitted. 

George J. Bott, 

General Counsel, 

David P. Pindling, 

Associate General Counsel, 

Bernard Dunau, 

Nancy M. Sherman, 

Attorneys, 

National Labor Relations Board. 

November 1954. 

11 We note respondent’s claim (Br., pp. 29-50) that N. L. R. B. v. 
Hearst Publications, 322 U. S. Ill, 131, is no longer authoritative 
on the question of the scope of judicial review. Respondent relies, 
in support of this view, on certain committee reports which, in 
commenting on the scope of judicial review under the Taft- 
Hartley amendments to the Act, spoke of the Hearst case un¬ 
favorably. The Supreme Court, however, has discredited those 
reports as an accurate reflection of the standard of judicial review. 
Radio Officers’ Union v. N. L. R. B., 347 U. S. 17,48-50; Universal 
Camera Cory. v. N. L. R. B ., 340 U. S. 474,486, n. 22. Specifically, 
those reports, in conjunction with their citation of the Hearst case, 
also disparagingly cited inter alia N. L. R. B. v. Nevada Consoli¬ 
dated Corp ., 316 U. S. 105, and Republic Aviation Corp. v. N. L. 
R. B ., 324 U. S. 793, and the Supreme Court has expressly con¬ 
firmed the continuing authority of the latter cases. There is no 
reason to suppose that, although the committee reports are in¬ 
adequate to sap the vitality of Republic Aviation and Nevada Con¬ 
solidated, they are adequate to devitalize Hearst. It is therefore 
time to recognize that the Supreme Court has put the quietus on 
the committee reports as conclusively reflecting the scope of 
judicial review. In any event, respondent does not challenge the 
authority of the other cases cited at p. 11 of our brief, and we are 
content with their statement of the applicable standard. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether substantial evidence on the record con¬ 
sidered as a whole supports the Board’s finding that 
employees in the job classification of inspectors are 
not supervisors within the meaning of Section 2 (11) 
of the Act and may hence be included in a unit appro¬ 
priate for collective bargaining purposes. 

2. Whether the Board reasonably found that a letter 
sent by respondent to its employees was incompatible 
with their exercise of a free choice of a bargaining 
representative and therefore warranted the Board in 
setting aside the results of an election and directing 
a new one. 

a) 
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Untteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12259 

National Labor Relations Board, petitioner 

v. 

Capital Transit Company, respondent 

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 

JURISDICTION 

This case is before the Court on petition of the 
National Labor Relations Board pursuant to Section 
10 (e) of the National Labor Relations Act, as 
amended (61 Stat. 136, 29 U. S. C., Supp. V, Sec. 
151, et seq .),* for enforcement of its order (J. A. 
67-72) 2 issued on June 16, 1953, against the Capital 

1 The pertinent provisions of the Act are appended, infra , pp. 
42-46. 

2 References to the joint appendix are designated “J. A.” Ref¬ 
erences preceding a semicolon are to the Board's findings; succeed¬ 
ing references are to the supporting evidence. Certain exhibits 
which, with the permission of Judge Stephens at the prehearing 
conference on June 29, 1954, are omitted from the joint appendix, 
are designated “Co. Ex.” Respondent has agreed to furnish 
copies of these exhibits to the Court. 

(l) 
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Transit Company (respondent herein), following the 
usual proceedings under Sections 9 and 10 of the Act. 
This Court has jurisdiction under Section 10 (e) 
of the Act, the unfair labor practice having occurred 
in Washington, D. C., within this judicial circuit. 3 
The Board’s decision and order in the unfair labor 
practice proceeding are reported at 105 NLRB No. 
72. The Board’s decisions in the representation pro¬ 
ceeding, upon which its order in the unfair labor 
practice proceeding is based, are reported at 98 
NLRB 141 and at 100 NLRB 1173. 

STATEMENT OF THE CASE 

The unfair labor practice in this case pertains to 
respondent’s admitted refusal to bargain with the 
Union 4 which the Board had certified as the exclu¬ 
sive bargaining representative of certain employees 
found to comprise an appropriate unit. Respondent 
defends principally on the ground that the certifica¬ 
tion of the Union was improper. The pertinent pro¬ 
ceedings may be summarized as follows: 

I. The representation proceeding 

A. The disputed job classifications included within the appropriate unit 

For more than 35 years, the Union has been the 
collective bargaining representative of a unit of oper¬ 
ating and maintenance employees in respondent’s 
transportation, mechanical, and way and structure 

3 Respondent is a District of Columbia corporation which oper¬ 
ates a public passenger transportation system of street cars and 
busses in the District of Columbia and the State of Maryland 
(J. A. 59; 83-84). No jurisdictional issue is presented. 

4 Division 689, Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America. 
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departments (J. A. 7; 84). On June 7, 1951, the 
Union filed with the Board a petition seeking certifi¬ 
cation as the exclusive representative of certain other 
employees whom it wished in the alternative either 
to add to the existing unit or to represent as a sep¬ 
arate unit (J. A. 2-5, 61). After hearing, the Board 
defined the job classifications the Union could prop¬ 
erly represent; held that these job classifications could 
properly be added to the existing unit if the employees 
occupying them voted to be represented by the Union; 
and directed an election among these employees to 
ascertain whether or not they desired the Union to 
represent them (J. A. 6-16, 61). 

Respondent resisted the inclusion within the appro¬ 
priate unit of certain of the job classifications desig¬ 
nated by the Board. As its position finally evolved 
before the Board, 5 respondent opposed the inclusion 

a As amended at the representation hearing, the Union’s petition 
designated the following job classifications: depot clerks, acting 
depot clerks, senior division receivers, auxiliary division receivers, 
inspectors, stock clerks, assistant stock clerks, junior stock clerks, 
garage clerks, shop clerks, terminal guards, senior fare box pullers, 
fare box pullers, supervisor of fare box maintenance, fare box 
inspector, dispatchers, auxiliary assistant dispatchers, and assist¬ 
ant collectors of revenue (J. A. 305). 

At the representation hearing, respondent agreed to the inclu¬ 
sion of the following job classifications but contested the remain¬ 
der: senior division receivers, auxiliary division receivers, stock 
clerks, assistant stock clerks, junior stock clerks, garage clerks, and 
terminal guards (J. A. 8; 306). 

In its decision in the representation case, the Board agreed with 
respondent that the supervisor of fare box maintenance should be 
excluded from the unit because he had supervisory status (J. A. 
13), but it found that the remainder of the job classifications con¬ 
tested by respondent were properly within the unit (J. A. 7-15). 
However, at the unfair labor practice stages of the proceedings, as 
a result of an interim change in the duties of the assistant collectors 
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within the unit of (1) depot clerks, acting depot 
clerks, and assistant depot clerks, (2) inspectors, and 
(3) dispatchers and auxiliary assistant dispatchers, 
respondent claiming that these employees were super¬ 
visors excluded from the coverage of the Act. How¬ 
ever, as reported to Judge Stephens at the prehearing 
conference held on June 29, 1954, respondent has 
agreed to contest in this proceeding only the correct¬ 
ness of the Board’s finding as to the inspectors. In 
the interest of clarity, we defer to the argument {in¬ 
fra, pp. 10-26) a detailed description of the jobs of the 
inspectors as well as the correctness of the Board’s 
finding that they are rank-and-file employees and not 
supervisors. 

R The election proceedings 

The election directed by the Board among the em¬ 
ployees found to be eligible for inclusion within the 
appropriate unit was held on March 13, 1952 (R. 31, 
61-62; 17). On March 10, 3 days before the election, 
respondent’s president sent to most of the employees 

of revenue (now known as revenue guards), the Board excluded 
this job classification from the unit (J. A. 71). Also during the 
unfair labor practice stage, in its brief to the Board, respondent no 
longer disputed the inclusion in the unit of the assistant supervisor 
of fare box maintenance, senior fare box pullers, fare box pullers, 
or the fare box inspector. This left in dispute only the job classi¬ 
fications listed in the text. The job classifications found by the 
Board to be properly in the unit, including those presently in dis¬ 
pute, are as follows: depot clerks, acting depot clerks, assistant 
depot clerks, senior division receivers, assistant or auxiliary divi¬ 
sion receivers, inspectors, stock clerks, assistant stock clerks, junior 
stock clerks, garage clerks, shop clerks, terminal guards, senior 
fare box pullers, fare box pullers, assistant supervisor of fare box 
maintenance, fare box inspector, dispatchers, and auxiliary assist¬ 
ant dispatchers (J. A. 71-72). 


5 


1 + 




* 

♦ 


► 




v 

r 


in the voting unit a letter reading in pertinent part 
as follows (J. A. 33) : # 

* * * the Board issued an order holding that 
your duties were not supervisory * * *. In 
my opinion, the Board order was clearly wrong 
and contrary to the weight of the testimony 
offered at the hearing * * *. You know you 
cannot possibly properly perform your duties 
without exercising supervisory authority * * *. 
The Company feels so strongly that you are a 
supervisor that, despite the order of the Board, 
you will be treated as such unless we are told by 
the courts that we cannot continue to do so * * *. 
Has it occurred to you that the Union may 
want to represent you so that you will not be 
able to exercise supervisory authority and re¬ 
sponsibility? * * * you must be sure to vote, 
for a failure to vote is almost the same as a 
vote for the choice you do not want * * *. 

At the election on March 13, a majority of the em¬ 
ployees voted, 102 to 81, against representation by the 
Union (R. 31, 61-62; 17-18). Thereafter, the Union 
filed objections to conduct affecting the results of the 
election, contending inter alia that the distribution 
of the letter created an atmosphere inconsistent with 
the employees 7 free exercise of their franchise at the 
election (J. A. 31, 62; 18-22). The Board agreed 
with this contention, stating in part that (J. A. 34): 

As a test by the courts [of the employees 7 
supervisory status] could occur only by the 
Employer engaging in conduct which this Board 
would find to be an unfair labor practice, and 

* Owing to a printer’s error, the letter was omitted from the 
Joint Appendix. It is appended to this brief, infra, pp. 40-42. 
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as the question of supervisory status was the 
primary issue in the representation proceeding 
involving most of the eligible employees, this 
letter not only carried a threat to disregard the 
eligible voters’ protected rights, but also was 
reasonably calculated to impart to them the 
futility of selecting a bargaining representative, 
and the possible danger of reprisal if they 
chose to do so. 

Accordingly, the Board set aside the first election, and 
directed another. 

At the second election held on October 16 and 17, 
1952, the employees, by a vote of 90 to 79, selected 
representation by the Union (J. A. 62; 36-37). No 
objections having been filed to the election, on Octo¬ 
ber 27, 1952, the Board certified the Union as the 
collective bargaining representative of the employees 
in the voting group to be represented as part of the 
existing unit (J. A. 62). 

II. The unfair labor practice proceeding 

By letter dated November 7, 1952, the Union re¬ 
quested respondent to meet with it for the purpose of 
negotiating terms and conditions of employment of 
the employees in the voting group (J. A. 65; 56-57). 
By letter dated November 17, 1952, respondent re¬ 
fused to negotiate with the Union on behalf of these 
employees, stating it would not do so without judicial 
confirmation of the validity of the certification (J. A. 
65; 57-58). Thereafter the Union filed a charge with 
the Board and a complaint was issued based on it 
alleging that respondent’s refusal to bargain with 
respect to the employees in the voting group violated 


Section 8 (a) (5) and (1) of the Act (J. A. 38-44). 
Thereafter, the parties stipulated that respondent 
had rejected the Union’s request to negotiate regard¬ 
ing the employees in the voting group, that further 
hearings and the issuance of an intermediate report 
were waived, that the entire record in the complaint 
proceeding would consist of the formal papers in that 
proceeding and the record in the representation pro¬ 
ceeding, and that the Board might make appropriate 
findings and issue an appropriate order based thereon 
(J. A. 48-58). 

On June 16, 1952, the Board issued its decision 
and order, in which it affirmed its finding in the 
representation proceeding regarding the appropriate 
unit and the invalidity of the first election, and found 
that respondent’s admitted refusal to honor the 
Union’s certification regarding such employees based 
on the second election violated Section 8 (a) (5) and 
(1) of the Act (J. A. 58-70). 7 

III. The Board’s order 

The Board’s order (J. A. 67-70) requires respond¬ 
ent to cease and desist from refusing to bargain with 
the Union or from in any manner interfering with 
the Union’s efforts to bargain on behalf of the em¬ 
ployees added to the unit. Affirmatively, the order 
requires respondent to bargain collectively with the 
Union upon request and to post appropriate notices. 

7 As previously noted (supra, p. 3, n. 5), the Board subse¬ 
quently excluded from the unit the classification of “assistant 
collectors of revenue,” referred to in the representation proceed¬ 
ing as “revenue guards.” 


8 


SUMMARY OF ARGUMENT 

I 

Substantial evidence on the record considered as a 
whole supports the Board’s finding that respondent’s 
inspectors are not supervisors within the meaning of 
the Act. 

(A) The main function of the inspector is to keep 
the vehicles on schedule. In performing this duty the 
inspector does not direct the vehicle operator except 
as an incident to directing the vehicle. This does not 
meet the supervisory requirement of responsible di¬ 
rection for two independent reasons: (1) individuals 
who exert control primarily over equipment, and di¬ 
rect personnel only as an incident to that function, 
are not supervisors; (2) the direction exercised by 
the inspector is “routine” and does not call for “inde¬ 
pendent judgment” as those terms are used by Con¬ 
gress in defining supervisory functions. 

(B) The inspector exercises no disciplinary author¬ 
ity over the vehicle operator except to caution him 
about a deviation from a rule. Such cautioning is 
merely routine. All other disciplinary authority, such 
as suspension, discharge or fine, is exercised by indi¬ 
viduals other than the inspector. The inspector’s sole 
job is to submit to these others a factual report, but 
the transmission of information on which disciplinary 
action may be based in the discretion of another does 
not make the informant a supervisor. 

(C) The inspector may also relieve an operator 
from driving his vehicle. In actual application the 
act of relieving an operator is for the primary pur- 
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pose of keeping the vehicle safely in service when the 
operator, because of illness or intoxication, is incapac¬ 
itated. This is not the exercise of disciplinary au¬ 
thority; it is simply the substitution of the inspector, 
who is available to fill in, for the operator who is 
physically incapacitated to continue to work. Any 
other occasion for relieving an operator is in practice 
too negligible to be significant. 

II 

The Board properly set aside the first election on 
the basis of its finding that the letter sent by respond¬ 
ent to the employees was incompatible with their 
exercise of an uninhibited choice of a bargaining 
representative. It makes no difference that the send¬ 
ing of the letter is not an unfair labor practice. The 
standard applicable in determining whether to set 
aside an election is whether the offending conduct, 
even if it is not an unfair labor practice, nevertheless 
tends to hamper employees in their freedom of choice. 
Applying this standard, the Board properly found 
that the letter impressed upon the employees the 
futility of their selection of the Union to represent 
them, since even if the employees desired the Union 
respondent intended to disregard their choice until 
a court compelled recognition. An uninhibited choice 
is not probable where the electorate is told that the 
candidate it chooses will not be permitted to serve. 

Nor is there merit to respondent’s claim that under 
new standards which the Board adopted since de¬ 
cision in this case the Board would now evaluate the 
letter differently. The Board is not required to 
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give retroactive application to any new standard. 
The only question is whether the Board’s original 
evaluation is reasonable. To show that another inter¬ 
pretation is also justifiable is insufficient to show 
that the original one was unreasonable. It is a 
truism that reasonable but different triers of fact may 
differently but each reasonably interpret the same 
data. 

ARGUMENT 

I. Substantial evidence on the whole record supports the 
Board’s finding that respondent’s inspectors are not 
supervisors within the meaning of the Act and may hence 
be included in a unit appropriate for collective bargaining 
purposes 

As stated {supra, p. 4), respondent’s principal 
objection to the certification of the Union is the 
Board’s inclusion within the unit of the inspectors, 
a job classification claimed by respondent to be super¬ 
visory in character. 

Section 2 (3) of the Act excludes from the defini¬ 
tion of the term “employee,” and therefore from the 
coverage of the Act, “any individual employed as a 
supervisor.” Section 2 (11) of the Act defines the 
term “supervisor” to mean: 

* * * any individual having authority, in the 
interest of the employer, to hire, transfer, sus¬ 
pend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or re¬ 
sponsibly to direct them, or to adjust their 
grievances, or effectively to recommend such 
action, if in connection- with the foregoing 
the exercise of such authority is not of a merely 
routine or clerical nature, but requires the use 
of independent judgment. 
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To be a supervisor, accordingly, it is not enough that 
a person have the authority to do one or more of the 
enumerated acts; “the exercise of such authority” 
must be of a kind which “is not of a merely routine 
or clerical nature, but requires the use of independent 
judgment.” 

The question whether a person is a supervisor “is 
essentially one of fact” ( Precision Fabricators, Inc. 
v. N. L. R. B., 204 F. 2d 567, 568 (C. A. 2)), and 
the Board’s findings are therefore conclusive if sup¬ 
ported by substantial evidence on the whole record 
(Sec. 10 (e) of the Act). It is, moreover, a ques¬ 
tion of fact which, in the application of the primary 
facts to the statutory standard, calls for the judgment 
of a body familiar with industry practices and at¬ 
tuned to their nuances. “Particularly in this area 
of mixed fact and law, a court will not lightly disre¬ 
gard the overall appraisal of the situation by the 
Labor Board ‘as one of those agencies presumably 
equipped or informed by experience to deal with a 
specialized field of knowledge, whose findings within 
that field carry the authority of an expertness which 
courts do not possess and therefore must respect.’ 
Universal Camera Corp. v. N. L. R. B., 340 U. S. 
474, 488 (1951).” N. L. R. B. v Reed and Prince Mfg. 
Co., 205 F. 2d 131, 134 (C. A. 1), certiorari denied, 
346 U. S. 887; see also, Radio Officers’ Union v. 
N. L. R. B., 347 U. S. 17, 48-50; Foreman & Clark, 
Inc. v. N. L. R. B., C. A. 9, No. 13,894, decided July 
30, 1954, si. op. pp. 2, 12-14. In a word, “where 
the question is one of specific application of a broad 
-statutory term in a proceeding in which the agency 
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administering the statute must determine it initi¬ 
ally, * * * the Board’s determination that specified 
persons are ‘employees’ under this Act is to be 
accepted if it has ‘warrant in the record’ and a rea¬ 
sonable basis in law.” N. L. R. B. v. Hearst Publica¬ 
tions, 322 U. S. Ill, 131. 

Within this frame of reference, we now turn to 
consider respondent’s organization and the work of 
the inspectors within it. 

A. The organization of respondent’s transportation system 

Respondent operates a public transportation sys¬ 
tem in the District of Columbia and in nearby Mary¬ 
land (J. A. 6, 8, 59-60; 83-84). It maintains overall 
control of its system from a central office (J. A. 
8; 87-88, 88-89, Co. Ex. 2). 

The central office maintains ten operating divisions 
located in various sections of the District of Columbia 
(J. A. 9; 88). The divisions generally put into oper¬ 
ation the services scheduled by the scheduling depart¬ 
ment of the central office (J. A. 9; 88-89). 

Respondent’s operating personnel, about 2,520, are 
street car and bus drivers who work out of the ten 
divisions (J. A. 9; 88-89). All the divisions are under 
the over-all supervision of the superintendent of trans¬ 
portation, who is responsible to respondent’s general 
manager (J. A. 9; 89, Co. Ex. 2). Each division is 
under the direction of a division superintendent (J. A. 
9; 89, Co. Ex. 2). Immediately under each division 
superintendent are from one to three division super¬ 
visors. The latter assign operators to their vehicles, 
see that they leave on schedule, request more men 
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when necessary, and take charge of the division’s oper¬ 
ations in the absence of the division superintendent 
(J. A. 9; 89-94, Co. Ex. 2). 

The hiring and discharge of an operator is the func¬ 
tion of the personnel office attached to the central 
office. In addition, the personnel office maintains 
complete records of employees, including complaints, 
violations of rules, and commendations (J. A. 8; 90, 
94, 267-272). Each operator is expected to conform 
with respondent’s manual of rules, consisting of 293 
separate regulations, and with other detailed regu¬ 
lations issued from time to time (J. A. 8; 91, Co. Ex. 
6). A division attached to the personnel office investi¬ 
gates complaints and reported violations; in case of 
major offenses the personnel office itself determines 
the disciplinary action to be taken; in case of minor 
offenses the matter is transmitted to the operating 
division for handling (J. A. 8-9; 269-276). It is 
apparently to the latter situation that respondent’s 
manual of rules refers in stating that “Discipline is 
administered by Division Superintendents and Super¬ 
intendent of Transportation Personnel” (Co. Ex. 6, 
rule 9 (b)). On occasion division supervisors are 
delegated the authority to reprimand or discipline 
operators in the initial stages of a violation of rules or 
passenger complaints (J. A. 9; 89-91). 

Respondent contends that, in addition to the super¬ 
visory authority exerted by the personnel office, the 
transportation superintendent, the division superin¬ 
tendents, and the division supervisors, further 
supervision is exercised by the inspectors. We turn 
to these employees. 
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B. Inspectors 

The inspectors, about 60 in number, are all former 
operators (J. A. 245). They work in the transporta¬ 
tion department under two supervisors and one senior 
supervisor of road operations, who are in turn under 
the direction of the assistant superintendent of trans¬ 
portation (J. A. 89, 94, Co. Ex. 2). The inspectors' 
work may be considered under three headings: 
(1) maintenance of transportation schedules; (2) 
observance of rules; and (3) taking over a vehicle 
from its operator. 

7. Maintenance of transportation schedules 

The primary function of the inspector is to main¬ 
tain service for the traveling public by keeping the 
vehicles on schedule (J. A. 10; 96, 120, 135, 137, 215). 
He works either at a fixed point or in a radio scout 
car in an assigned area of the transportation system 
(J. A. 10; 95, 118, 119-120, 121, 135, 179, 197). He 
checks vehicles in operation to determine that head¬ 
ways—the time interval elapsing between vehicles— 
are maintained in accordance with the schedule (J. A. 
10; 96). If the flow is not being maintained, the 
inspector attempts to restore the schedule by dispatch¬ 
ing vehicles ahead of time, 8 by turning back vehicles 
before they reach the end of the line, and by having 
vehicles skip stops (J. A. 97-98, 105, 110-111, 140, 
147-148,162, 215, 222, 234-235, 249). 

* Where for some reason a vehicle misses a trip, the inspector 
sends out the next vehicle at a time halfway between its scheduled 
time and the scheduled time of the missing vehicle (J. A. 110,112, 
113,122,138-139). 


The sole personnel control exercised by the inspec¬ 
tor in these respects is to direct the operator as an 
incident to directing the vehicle. “Responsibly to 
direct” employees, as used in Section 2 (11) of the 
Act to denote supervisory authority, means more than 
this. There is no direction of the operator by the 
inspector apart from maintaining the flow of vehicles. 
The direction of the inspector, and the response of the 
operator, is in the same class of activity as an airline 
pilot’s delay in landing his plane in response to an 
order from the tower; or the request of the skilled 
and experienced craftsman that his helper hand him 
a tool; or the taxi driver who responds to a dispatch¬ 
er’s call to pick up a fare at a particular address. In 
these situations there is no personnel control—and 
hence no occasion for responsible direction—in the 
sense that there would be were the response of the 
person directed problematical, were his capacity to 
do the work a factor, or were his personality as an 
individual relevant to the direction given him. Here, 
from the point of view of exercising genuine super¬ 
vision over the operator as an individual, the operator 
is as little to be differentiated as the vehicle itself. 
And so, “Since under the terms of section 2 (11) 
authority must be exercised over 1 other employees,’ 
the Board has repeatedly held that employees who 
exert control primarily over equipment, and direct 
personnel only incidentally, are not supervisors.” 
N. L. R. B., Sixteenth Annual Report (Govt. Print. 
Off., 1951), p. 110. 

But even if the inspector’s activity is responsible 
direction, it is in any event clearly of the “routine” 
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variety within the meaning of Section 2 (11). 
Whether to skip a stop, start a vehicle ahead of time, 
or turn it about midway in its trip must in the trans¬ 
portation world “be ‘routine’ in the natural sense of 
that word.” Precision Fabricators, Inc. v. N. L. R. B., 
204 F. 2d 567, 568 (C. A. 2). Thus, the authority to 
skip stops is, without direction from the inspector, 
also exercised by the operator himself to avoid delay¬ 
ing the line (Co. Ex. 6, rule 54 (h) and (k); see also 
rules 129 (d) and 234 (e)). To say that discretion 
like this is other than routine would mean that a 
function is “routine” only if it is robot-like. This 
would destroy, not fulfill, the dichotomy which Con¬ 
gress posited between the exercise of “routine” and 
“independent judgment” authority. 

The inspector’s function is no different in kind, al¬ 
though somewhat more accentuated in degree, in the 
comparatively rare instances when the schedule is seri¬ 
ously snarled. When the underlying cause of the tie- 
up is fire, accident or other mishap, the inspector will 
cooperate with the police and fire departments to 
eliminate the trouble (J. A. 10-11; 104r-105, 135-136, 
157, 228-229). He will, in addition to the steps pre¬ 
viously described, attempt to restore the schedule by 
such means as rerouting busses, calling for and put¬ 
ting into service extra vehicles and operators, and 
having operators change vehicles (J. A. 11; 102, 104, 
106-107, 123-125, 140-141, 142, 157, 162, 165, 168, 201- 
203, 249). The relatively unexceptional character of 
these additional means of restoring the schedules is 
illustrated by the fact that the operators too on their 
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own initiative similarly change routes when the need 
therefor appears (J. A. 193-194, 245, 284-285, 286). 
Thus, rule 236 (a) and (c) of respondent’s manual of 
rules provides that (Co. Ex. 6) : 

Operator must operate bus on regular route 
and must not diverge therefrom unless it be¬ 
comes blocked by an accident, fire or other 
emergency . * * * [Emphasis supplied.] 

* * * * * 

In the case of accident, fire or other emer¬ 
gency, operator will turn off to the next parallel 
street, and will return to the regular route as 
soon as it is possible to do so. 

Rule 3 (a) of respondent’s manual of rules advises the 
operator in more generalized tenor as follows (Co. 
Ex. 6): 

Whenever a situation arises which is not 
covered by these rules, Special Orders, or in¬ 
structions, employees must exercise their best 
judgment in deciding on the safest and wisest 
course to follow. 

It is thus apparent that in unsnarling a serious tie- 
up the discretion exercised, by the inspector as by the 
operator, is an operational discretion—keeping the 
vehicle moving—rather than the exertion of genuine 
supervisory prerogative. Indeed, at the scene of a 
serious tie-up, there are almost invariably present the 
supervisors of road operations and the division super¬ 
intendents (J. A. 132-133, 152, 153-154, 263), ad¬ 
mittedly supervisory officials, so there is no lack of 
effective supervisory authority if needed. 
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In short, maintenance of schedules is an operational 
rather than a supervisory function.® 

2. Observance of rules 

If an inspector sees that an operator is not con¬ 
forming with respondent’s safety rules, the inspector 
is ordinarily expected merely to caution the operator. 

9 Failure to observe the distinction between operational and 
supervisory functions accounts for the erroneous stress laid by 
respondent on the duties of the inspector as described in respond¬ 
ent's manual of rules (Co. Ex. 6). The duties described in the 
manual roughly divide into two classes: (1) the inspector is 
designated as recipient of certain reports from the operator; 
(2) in certain situations the operator may not act in a particular 
way unless so instructed by the inspector. As to class (1), the 
operator reports to the inspector concerning “cases involving 
unusual complications or accident hazards” (3 (b)); ejection of 
passengers (72 (h)); defects in farebox (82 (f) and (i)); doubt¬ 
ful payment of fares (88 (b)); accident or mishap (96); defec¬ 
tive operation of vehicle (112 (d)); defective gong (140 (e)); 
road obstacles (176); change of route (236 (b)). Designation of 
the inspector as recipient of reports does not denote supervisory 
authority; the inspector is merely the conduit for the transmis¬ 
sion of information; this is particularly evident since under many 
of the rules the operator may telephone to the nonsupervisory 
office of the Central Dispatcher in lieu of reporting to the inspec¬ 
tor. In class (2) the inspector may order the operator to skip 
stops (54 (b)), accept transfers without tickets (90 (d)), change 
route (130 (a), 236 (a)), start car backwards (137 (a)); the 
operator may not, except as instructed by an inspector, forcibly 
eject a passenger (72 (b)), cause a person’s arrest (75 (a)), cut 
or interfere with a parade (178 (b)); the operator will follow the 
inspector’s instructions in dealing with a passenger who disputes 
whether he has paid his fare (88 (b)), and in case of the incapacity 
of a crew member (159 (a)). These class (2) situations illustrate 
operational rather than supervisory discretion. They show that 
the inspector, rather than the operator, has been especially desig¬ 
nated as the person to decide how to handle the problems which 
arise in running a surface transportation system. As we have 
explained in the text, discretion to deal with an operational prob¬ 
lem is quite different from personnel supervision. 
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This caution is not entered on the employee’s person¬ 
nel record. (J. A. 153, 98, 120-121, 130, 136, 142, 
158, 180, 204-205, 216, 233). In the event of a major 
violation or repeated minor offenses, the inspector 
makes a factual written report describing the opera¬ 
tor’s conduct (J. A. 11; 98-99, 104, 116, 136-137, 149- 
150, 158, 204—205, 216-217, 233, 251-252). This report 
contains no recommendations of any kind; the inspec¬ 
tor is not consulted as to the discipline, if any, to be 
administered; and the inspector receives no informa¬ 
tion as part of his official duty as to any action taken 
after investigation of his report (J. A. 11; 121, 128, 
132, 137, 143-144, 158-159, 161-162, 218-219, 240, 251- 
252, 311). 

The claim is untenable that the inspector’s role in 
the observance of rules is an exercise of the authoritv 
to discipline employees. Cautioning an operator 
about a deviation from a rule so minor as to warrant 
not even a report is plainly routine. The rules are 
fairly simple; ascertaining nonadherence to them 
calls for the exercise of no judgment properly de¬ 
scribed as “independent;” and calling the operator’s 
attention to their breach is ordinarily sufficient to 
secure compliance. 

That the inspector has no effective disciplinary 
authority to exercise is illuminated by the procedure 
which is followed when an operator does commit a 
major offense or repeated minor ones. The inspec- . 
tor’s sole role is to submit a factual report. The 
inspector’s report is processed no differently from a 
complaint from the public (J. A. 274-276). Not the 
inspector, but the person to whom the inspector trans- 
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mits the information, possesses or exercises discipli¬ 
nary authority. 

The mere transmission of information on which 
disciplinary action may be based in the discretion of 
another does not make the informant' a supervisor. 
The House bill, as reported and passed, 10 contained a 
provision which clearly would have conferred super¬ 
visory status on the informant. Section 12 (A) (i) 
thereof first defined a supervisor to mean any indi¬ 
vidual “who has authority” inter alia to “discipline 
any individuals employed by the employer, * * * or 
to effectively recommend any such action;” Section 
12 (0) next provided that any individual is a 
supervisor: 

who is employed to secure and furnish to the 
employer information to be used by the em¬ 
ployer in connection with any of the fore¬ 
going [inter alia, as we have seen, the exercise 
of disciplinary authority]. 

The inspectors in this case would be clearly within 
the purview of this provision. But the Senate bill, 
as reported and passed, 11 contained no such provision, 
and the Senate version after conference became Sec¬ 
tion 2 (11) of the Act as it now exists. Thus we do 
not write on a clean slate. “For it would appear 
that Congress has already spoken in this regard. The 

10 H. R. 3020, SOtli Cong., 1st Sess., April 10, 1947, and id. 
April 18,1947, in 1 Legislative History of the Labor Management 
Relations Act. 1947, pp. 31, 41, 158, 168 (hereafter cited as “Leg. 
Hist.”). 

11 S. 1126, 80tli Cong., 1st Sess., April 17, 1947, in 1 Leg. Hist. 
99, 104; H. R. 3020, 80th Cong., 1st Sess., May 13, 1947, in 1 Leg. 
Hist. 226, 232. 
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House version of the bill * * * incorporated the 
rule * * * that [respondent] would have us adopt 
* * *; but the present phraseology is the product of 
a joint conference wherein the Senate’s draft was 
adopted. * * * We should not interpolate into the 
Act restrictions * * * which Congress has purposely 
deleted.” Rabouin v. N. L. R. B. f 195 F. 2d 906, 912 
(C. A. 2). lla 

N. L. R. B. v. Brown & Sharpe Mfg. Co., 169 F. 2d 
331, (remanding to Board), 183 F. 2d 259 (enforce¬ 
ment granted) (C. A. 1), bears close analogy to this 
case. The time-study men there involved, the em¬ 
ployer there contended, were supervisory employees 
in that they exercised the authority “to adjust * * * 
grievances” of employees within the meaning of Sec¬ 
tion 2 (11). The Board had found that at the meet¬ 
ing held to consider a grievance, “the time-study 
man who made the study concerning which disagree¬ 
ment exists carries the burden of explaining and 
justifying his findings. However, his appearance 
before the meeting is as an expert witness; he does 
not participate in negotiations leading to settlement 
of the dispute” (169 F. 2d at 332). The time-study 
men’s role in this respect, the First Circuit agreed, 
was not the supervisory function of adjusting griev¬ 
ances. ‘‘The most that has been found so far is that 
they have authority to testify as expert witnesses in 
grievance proceedings, and while an expert witness 
is called upon to use his independent judgment in 
determining what he shall say, it does not follow that 
his independent judgment is called upon to adjust 

n * The Rabouin case involved a reading of Section 8 (b) (4), 
but we believe the language is opposite. 


a grievance. What is included in the meaning of 
the statutory language, we think, is the use of inde¬ 
pendent judgment in * * * determining the validity 
of a grievance, and it has been found that repre¬ 
sentatives of higher management, not time-study men, 
have authority to do this” (169 F. 2d at 334). So 
in the instant case, the most that can be said is that 
the inspector is a witness, but the function of dis¬ 
ciplining employees on the basis of what the inspector 
has witnessed and reports is that of another. In¬ 
deed, the role of the time-study man as a witness 
is demonstrably more significant than that of the 
inspector; but the critical fact, the exercise of super¬ 
visory authority (in the one case the adjustment of 
grievances and in the other the administration of 
discipline) belongs to neither. 12 

3 . Taking over a vehicle from its operator 

Rule 238 (b) of respondent’s manual of rules pro¬ 
vides as follows (Co. Ex. 6) : 

An operator found violating the rules laid down 
in this manual, or found operating his bus in a 
reckless or dangerous manner, or found in such 
a condition as to make it inadvisable for him to 
continue operating his bus, may be relieved 
from duty by a Supervisor. 

12 Inspectors may also, on occasion, write commendations of the 
work of an individual operator; the weight, if any, given to these 
commendations is determined entirely by the personnel office 
(J. A. 142, 249, 269-270). Since the inspector does not in any- 
degree determine that an operators employment status will be 
improved because of a commendation, the inspector has no effec¬ 
tive authority to “promote” or “reward”’ an operator. The in¬ 
spector lacks, therefore, the critical indicia of supervisory author¬ 
ity in this respect, just as, as we have seen, he lacks it when it 
comes to discipline. 


The actual application of this rule shows that the in¬ 
cidence of its exercise is small and its relevance to the 
existence of effective supervisory authority in the 
inspector, if not nil, is negligible. Under this rule, 
an operator who is ill may be relieved from duty by 
an inspector (J. A. 180-181). This is not the exercise 
of disciplinary authority at all; it is simply the substi¬ 
tution of the inspector, who is available to fill in tem¬ 
porarily, for the operator who is physically incapaci¬ 
tated to continue to work. Of the ten inspectors who 
testified, one relieved an operator once for illness 
(J. A. 182, 180-181), one relieved an operator once 
because of injury (J. A. 235), and one “had occasion” 
to relieve operators for illness without specifying the 
frequency (J. A. 188). Another occasion for relieving 
an operator is intoxication (J. A. 11; 180-181, 188). 
This differs from illness only in that the operator is 
responsible for incurring his incapacity. This justi¬ 
fies the operator’s discharge (Co. Ex. 6, rule 38 (e)), 
a matter over which the inspector has no authority; 
but the act of relieving the operator from operation 
of the vehicle, which the inspector is authorized to do, 
is based, like illness, on the operator’s incapacity to 
work. Typical of the insignificant incidence of the 
exercise of this authority is the testimony of an in¬ 
spector who, working in that capacity since 1936, once 
relieved an operator because of intoxication, and then 
only on the orders of his superior (J. A. 100-101). 
Of the remaining reasons specified in the rule for re¬ 
lieving an operator, one inspector once warned an 
operator that he would relieve him unless he pulled 
down his glare shade (J. A. 251), and another inspec- 
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tor relieved an operator who was delaying the start 
of his trip and causing a tie-up (J. A. 259-260). 13 
On the other hand, three inspectors, who worked in 
that capacity respectively since 1943, 1946, and 1948, 
never had occasion to remove an operator from a 
vehicle for any reason (J. A. 144, 145, 205, 133). 

It seems apparent that the act of relieving an 
operator is for the primary purpose of keeping the 
vehicle safely in service. The incidence of the exer¬ 
cise of even this responsibility is infrequent. But 
even if it could be thought to have a supervisory 
overtone, respondent would still be confronted with 
the rule that spasmodic or infrequent occasion to per¬ 
form a supervisory function does not suffice to convert 
an otherwise rank-and-file employee into a super¬ 
visor. N. L. R. B. v. Quincy Steel Casting Co., Inc., 
200 F. 2d 293, 296 (C. A. 1); N. L. R. B. v. Stewart, 
207 F. 2d 8, 10 (C. A. 5). 

4. Summary 

Respondent stresses that the inspector is known 
as a member of the “Street Supervisory Force” and 
is the person referred to when its manual of rules 
speaks of a “Supervisor.” It goes without saying 
that “the important thing is the actual duties and 
authority of the employee, not his formal title.” 
N. L. R. B. v. Quincy Steel Casting Co., Inc., 200 F. 
2d 293, 296 (C. A. 1); see also, Foreman & Clark, 
Inc. v. N. L. R. B., C. A. 9, No. 13,894, decided July 
30, 1954, si. op. p. 8. Indeed, insofar as formal title 

13 There are two other instances of dubious applicability (J. A 
144-145, 256-258). 


25 


is concerned, the employee’s actual designation is that 
of inspector, and the legislative history clearly shows 
that as a class of employees “inspectors” retained 
their protected status under the Act and were not to 
be included within the exemption of supervisory 
employees. 14 

At best, insofar as the exercise of personnel con¬ 
trol is concerned, the inspectors here have a status 
comparable to “straw bosses, leadmen, set-up men, 
and other minor supervisory employees * * *.” 15 
The legislative history establishes 1 ® and the several 
Courts of Appeals have held 17 that such minor super¬ 
visory employees are not within the group that Con¬ 
gress excluded from the coverage and hence the pro¬ 
tection of the Act. No doubt such employees, like 
the inspectors here, are important and indeed indis¬ 
pensable to the operation of the enterprise. But 
Congress drew a line between them and personnel of 
superior supervisory rank. “There was a sharp di¬ 
vergence between the House and Senate,” Senator 
Taft explained, “with respect to the occupational 
groups which fell within this definition. The Senate 
amendment, which the conference ultimately adopted, 
is limited to bona fide supervisors.” 93 Cong. Rec. 

14 S. Rep. 105, 80th Cong., 1st Sess., 19, in 1 Leg. Hist. 425; H. 
Conf. Rep. No. 510, 80th Cong., 1st Sess., 35, in 1 Leg. Hist. 539; 
“93 Cong. Rec. 6442, in 2 Leg. Hist. 1537. 

13 S. Rep. No. 105, 80th Cong., 1st Sess., 4, in 1 Leg. Hist. 410. 

ls Ibid.; 93 Cong. Rec. 4136, 4677-78, in 2 Leg. Hist. 1065, 
1303-04. 

17 N. L. R. B. v. Quincy Steel Casting Co ., Inc., 200 F. 2d 293, 
296 (C. A. 1); Precision Fabricators , Inc. v. N. L. R. B ., 204 F. 2d 
■567, 569 (C. A. 2); N. L. R. B. v. North Carolina Granite Cory., 
201 F. 2d 469 (C. A. 4). 
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6442, in 2 Leg. Hist. 1537. And once it is recognized 
that a line exists between true and spurious super¬ 
visory rank, its application “ ‘belongs to the usual 
administrative routine’ of the Board.” N. L. R. B. 
v. Hearst Publications, 322 U. S. Ill, 130. In short, 
on the record before it, the Board reasonably could, 
as it did, conclude that the inspectors here are not 
supervisory employees within the meaning of Section 
2 (11) of the Act. :8 

II. The Board reasonably exercised its discretion in setting 

aside the first election and directing a second election on the 

results of which it certified the union as exclusive bargaining 

representative 

As shown {supra, p. 6), in the second election, con¬ 
ducted about seven months after the first, a majority 
of the employees chose the Union to represent them, 
and as a result the Board certified the Union as their 
exclusive bargaining representative. Respondent con¬ 
tends that this certification is invalid, claiming that 
the election on which it is based was held in disregard 
of Section 9 (c) (3) of the Act, which provides that: 

18 Untenable is respondent’s claim that the Board’s later decision 
in New York City Omnibus Corporation , 104 NLRB 579, is incon¬ 
sistent with its present decision. Among other differentiating 
features sufficient to tip the scales in favor of the supervisory 
status of the “bus supervisors” there involved were their duties, 
not possessed by the inspectors here, to confer with their superiors 
regarding reports of violations by the operators, to report on the 
proficiency of new drivers, to serve as the management’s repre¬ 
sentative at the scene of accidents and to accompany an operator 
to the police station and intercede for him, and to disregard pre¬ 
scribed procedure for handling emergencies. See instead, Union 
Street Railway Co 93 NLRB 782. 
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No election shall be directed in any bargain¬ 
ing unit or any subdivision within which, in 
the preceding twelve-month period, a valid 
election shall have been held. [Emphasis 
supplied.] 

The first election can be considered valid—and there¬ 
fore the second election improperly held within the 
prohibited twelve-month period—only if the Board 
erred in its conclusion that the first election should 
be set aside because the letter sent by respondent to 
the employees was incompatible with their exercise 
of a free choice (supra, pp. 5-6). We therefore show 

that the Board properly set aside the first election. 19 

$ 

A. The standard applied to determine whether the circumstances attending 
an election are compatible with a free choice 

The election returns are accepted as reflecting the 
employees 1 choice when the surrounding circumstances 
attending the election enable the employees to register 
a free and untrammelled selection. When this stand¬ 
ard is not met—whether or not because the offending 
conduct amounts to an unfair labor practice—the 
election is set aside. As the Board has explained it 
(General Shoe Corp., 77 NLRB 124, 126, 127) : 

As we recently said in the P. D. Gwaltney 
case [74 NLRB 371], “When we are asked to 
invalidate elections held under our auspices, our 
only consideration derives from the Act which 
calls for freedom of choice by employees as to 

19 We assume that an order to bargain pursuant to a certification 
based on an election held within the prohibited twelve-month 
period is void. 


a collective bargaining representative.” Con¬ 
duct that creates an atmosphere which renders 
improbable a free choice will sometimes war¬ 
rant invalidating an election, even though that 
conduct may not constitute an unfair labor 
practice. An election can serve its true pur¬ 
pose only if the surrounding conditions enable 
employees to register a free and untrammelled 
choice for or against a bargaining representa¬ 
tive. 

***** 

On this record, therefore, although the re¬ 
spondent’s activities immediately before the 
election * * * are not held to constitute unfair 
labor practices within the meaning of the 
amended Act, certain of them created an at¬ 
mosphere calculated to prevent a free and un¬ 
trammelled choice by the employees. 

***** 

In election proceedings, it is the Board’s 
function to provide a laboratory in which an 
experiment may be conducted, under conditions 
as nearly ideal as possible, to determine the 
uninhibited desires of the employees. It is our 
duty to establish those conditions; it is also 
our duty to determine wdiether they have been 
fulfilled. When, in the rare extreme case, the 
standard drops too low% because of our fault or 
that of others, the requisite laboratory condi¬ 
tions are not present and the experiment must 
be conducted over again. That is the situation 
here. 

Applying this standard, the Board has set aside 
elections involving employer conduct not amounting 
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to an unfair labor practice, 20 union conduct not 
amounting to an unfair labor practice, 21 acts by the 
Board’s agents 22 and irregularities or difficulties which 
are the fault of none. 23 The standard has received 
explicit judicial approval. 24 In particular, conduct 
which is not an unfair labor practice may neverthe¬ 
less be offensive to a free election and require its 
setting aside. Foreman <& Clark, Inc. v. N. L. R. B., 
C. A. 9, No. 13,894, decided July 30, 1954, si. op. pp. 
23-24. And review of the application of this standard 
in determining “that the election should be set aside 
must be considered in the light of the principle that 
‘Congress has entrusted the Board with a wide degree 


20 Belle's Department Store , 98 NLRB 280; International Stamp¬ 
ing Co., Inc., 97 NLRB 921, 922-923; General Shoe Corp., 97 
NLRB 499; Haskett Tool & Mfg. Co., 77 NLRB 572; Wm. II. 
'Whittaker, Ltd., 94 NLRB 1151,1155. 

21 Alliance Ware, Inc., 92 NLRB 55; Detroit Creamery Co., 60 
NLRB 178; Kilgore Mfg. Co., 45 NLRB 468; Pennington Bros., 
Inc., 98 NLRB 965; Am-O-Krome Co., 92 NLRB 893; Sears Roe¬ 
buck and Co., 47 NLRB 291; Continental Can Co., 80 NLRB 785, 
786. 

22 Bear Creek Orchards, 90 NLRB 286; Knox Metal Products, 
Inc., 75 NLRB 277,278; Wayne Hale, 62 NLRB 1393,1395; Penn¬ 
sylvania Greyhound Lines, 4 NLRB 271,272; Bonita Ribbon Mills, 
87 NLRB 1115,1116-1118; Angelas Chevrolet Co., 90 NLRB 1142. 

23 Certain-Teed Products Corp., 49 NLRB 360; Walker Vehicle 
Co., 7 NLRB 827, 833; Whiterock Quarries, Inc., 36 NLRB 395: 
Truscon Steel Co.. 36 NLRB 983; Mobile Steamship Ass'n., 11 
NLRB 374,375; Piedmont Granite Quarries, 9 NLRB 47,48; F. N. 
Joslin Co., 79 NLRB 1048,1049. 

24 In a context holding that the Board failed adequately to apply 
this standard, N. L. R. B. v. Trinity Steel Co., 34 LRRM 2377,2379 
(C. A. 5, June 23,1954); Kearney & Trecker Corp. v. N. L. R. B., 
210 F. 2d 852, 858 (C. A. 7); and in a context approving its appli¬ 
cation, N. L. R. B. v. National Container Corp., 211 F. 2d 525, 532 
(C.A.2). 
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of discretion in establishing the procedure and safe¬ 
guards necessary to insure the fair and free choice of 
bargaining representatives by employees.’ N. L. R. B. 
v. A. J. Tower Co., 329 U. S. 327. As long as the 
Board acts ‘so as to give effect to the principle of 
majority rule,’ N. L. R. B. v. A. J. Tower Co., supra, 
its determinations with respect to the details of the 
‘election proceeding, and the * * * steps necessary to 
conduct that election fairly’ are matters which Con¬ 
gress has entrusted to the Board alone. N. L. R. B. v. 
Waterman Steamship Corp., 309 U. S. 206; N. L. R. B. 
v. National Plastic Products Co., 175 F. 2d 755 [C. A. 
4].” N. L. R. B. v. Natio7ial Container Corp., 211 F. 
2d 525, 532 (C. A. 2). See also, Foreman & Clark, 
Inc. v. N. L. R. B., C. A. 9, No. 13,894, decided July 
30, 1954, si. op., pp. 20-21. 

B. The Board's reasonable determination that the election did not reflect 

the employees’ free choice 

Applying this standard in the instant case, the 
Board set aside the first election because “by the let¬ 
ter, the Employer created an atmosphere incompati¬ 
ble with freedom of choice by his employees” (J. A. 
34). As shown {supra, p. 5), the heart of the letter 
sent by respondent to its employees warned that, 
although the Board had found them to be rank-and- 
file employees eligible for the benefits of the Act, 
respondent would nevertheless treat them as if they 
were not until otherwise ordered by a court. As 
respondent stated {supra, p. 5), “The Company feels 
so strongly that you are a supervisor that, despite 
the order of the Board, you will be treated as such 
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unless we are told by the courts that we cannot 
continue to do so.” 

This was not dispassionate information that the 
Board's determination was subject to further judicial 
review of which respondent planned to avail itself. 
This may be the letter's denotation, but nuance is 
important in such communications, 25 and its conno¬ 
tation was to express respondent's intense opposition 
to the employees' organizational activity, which re¬ 
spondent would not respect unless compelled to. All 
intimations of reprisal aside, the minimum conse¬ 
quence of the letter was, as the Board found {supra, 
p. 6), “to impart to [the employees] the futility 
of selecting a bargaining representative.” It is espe¬ 
cially noteworthy that this letter was sent not only 
to the inspectors, about 60 in number, whose employee 
status respondent continues to contest, but also to the 
depot clerks and the dispatchers, about 75 in number, 
whose employee status respondent no longer disputes 
{supra, p. 4). Thus a major part of the electorate 
was subjected to a broadside from which by conces¬ 
sion it should have been free. 

An election in which the voters are told that the 
majority's choice will be inefficacious is not an election 
in which it is probable that a free choice can be exer¬ 
cised. A candidate who will not be permitted to 
serve is not a candidate for whom the electorate can 
feel free to vote. The Board reasonably concluded 

25 “We are in a field where subtleties of conduct play no small 
part. . . .” N. L. R. B. v. Express Publishing Co ., 312 U. S. 426, 
437, quoted by this Court in Joy Silk Mills , Inc. v. N. L. R. B ., 
185 F. 2d 732, 742 (C. A. D. C.), certiorari denied, 341 U. S. 914. 
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that this was the precise thrust of respondent’s letter; 
that the employees’ choice of the Union would be an 
unrespected choice; that it would therefore be a futile 
choice. It was hence proper to set aside the election 
as not reflecting an uninhibited vote. 

Pertinent here is the decision of the Court of Ap¬ 
peals for the Seventh Circuit in N. L. R. B. v. J . 7. 
Case Company, 134 F. 2d 70, affirmed, 321 U. S. 332, 
352. In that case, after the employees chose a union 
to represent them, the employer took the position that 
it would not bargain with the union with respect to 
any matters covered by antecedent individual con¬ 
tracts of employment until the contracts had expired, 
and the employer communicated that position to the 
employees by letter. Finding that position to be 
legally unsound, the Seventh Circuit also condemned 
the letters which communicated the position to the 
employees. Judge Lindley, waiting for the Court, 
explained that (134 F. 2d at 73) : 

* * * respondent’s communications to its em¬ 
ployees were improper. Inasmuch as it could 
not rightfully refuse to bargain because, as it 
said, it was barred by various individual 
contracts, and inasmuch as the premise was 
unsound, it was improper to submit it to its 
employees as a circumstance influencing their 
action in selecting or recognizing a bargaining 
agent. The erroneous conclusion contained in 
the quoted language of its letter was such as to 
advise the employees that respondent considered 
that it had been wrongfully directed to bargain 
collectively without regard to the existing con¬ 
tracts. In taking this position, as we have seen, 
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it was mistaken, and to bring to bear, as an 
influential factor upon its employees, the use 
of the erroneous conclusion, was an invasion of 
that neutrality required of employers in deal¬ 
ing with their employees prescribed by the Act. 

Unlike the cited case, where the communication was 
found to be an unfair labor practice, in this case the 
Board did not find that sending the letter was an 
unfair labor practice (J. A. 33). As we have seen 
{supra, pp. 28-30), whether the offending conduct is an 
unfair labor practice is immaterial to the question 
whether the conditions of a free election have been 
met. But the absence of an unfair labor practice 
finding is relevant to dispose of respondent’s objection 
that setting aside the election on the basis of the letter 
is inconsistent with Section 8 (c) of the Act. That* 
section provides only that: “The expressing of any 
views, argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual 
form, shall not constitute or be evidence of an unfair 
labor practice under any of the provisions of this Act, 
if such expression contains no threat of reprisal or 
force or promise of benefit. ’ 9 Congress in enacting that 
provision meant only what the statute says—that speech 
containing no threat of reprisal or force or promise of 
benefit is protected against any unfair labor practice 
finding by the Board. It was not meant to preclude 
the Board from setting aside elections conducted pur¬ 
suant to Section 9 because of verbal conduct incom¬ 
patible with an untrammelled choice of representatives. 
Foreman & Clark, Inc. v. N. L. R. B., C. A. 9, No. 13894, 
July 30,1954, si. op. pp. 23-24. Words which are short 
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of an unfair labor practice may nevertheless have an 
impact inconsistent “with that sober and thoughtful 
choice which a free election is designed to reflect.” 
Peerless Plywood Company, 107 NLRB No. 106, 33 
LRRM 1151. 

Nor is there merit to respondent’s further conten¬ 
tion that the Board’s action in setting aside the first 
election because of respondent’s letter deprived it of a 
right protected by the First Amendment. Foreman 
& Clark, Inc . v. N. L. R. B., supra, si. op., pp. 20, 23- 
24. The Board’s action in the representation pro¬ 
ceeding involved no sanction against respondent. 
Indeed it involved no order of any kind against re¬ 
spondent. The order setting aside the election and 
directing a new one was not even issued in an adversary 
proceeding. Inland Empire District Council v. Millis, 
325 U. S. 697, 706. It was merely one step in the 
investigative procedure contemplated by Section 9 of 
the Act for determining whether the employees desire 
a bargaining representative. The effect of the Board’s 
action was merely to prolong the pending representa¬ 
tion proceeding by invalidating one election and hold¬ 
ing another to determine the free choice of the 
employees. 

Moreover, the order which this Court is asked to 
enforce does not require respondent to cease and desist 
from making any speeches; it requires only that re¬ 
spondent bargain collectively with the Union selected 
by a majority of its employees. The only right which 
respondent can assert is the right to refrain from bar¬ 
gaining with the Union if the Board exceeded its 
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authority in conducting the second election. This is 
not a right protected either by Section 8 (c) of the 
Act or by the First Amendment. 2 * If it exists at all, 
it exists only as a consequence of Congress 7 enactment 
of Section 9 (c) (3) prohibiting a second election within 
one year of the first valid one. In the circumstances 
presented here, what is a valid election is not a ques¬ 
tion of the First Amendment but only of the conditions, 
express of implied, which Congress has imposed on 
acceptance of the election returns as reflecting an unin¬ 
hibited choice. The First Amendment does not require 
that respondent shall be allowed to refuse to bargain 
with the union which the employees have chosen in the 
second election merely because the first election did not 
result in the choice of the union. As the Court of 
Appeals for the Ninth Circuit recently held in identi¬ 
cal circumstances, “ There was no interference with 
the Company’s freedom of speech in this proceeding.” 

28 Cf. Bailey v. Richardson^ 86 App. D. C. 248, 261-262, 182 F. 
2d 46,59-61 (C. A. D. C.), affirmed, 341 U. S. 918, holding that the 
dismissal of a Government employee on grounds of political 
activity does not violate the First Amendment, because what is 
denied is not the right to speak or engage in political activity but 
only Government employment, to which there is no constitutional 
right. See also Beard v. Alexandria , 341 U. S. 622, 642, holding 
that a municipal ordinance prohibiting door-to-door solicitation 
without prior consent of the owners or occupants does not abridge 
the First or Fourteenth Amendments. In that case the Supreme 
Court pointed out: “the First and Fourteenth Amendments have 
never been treated as absolutes. Freedom of speech or press does 
not mean that one can talk or distribute where, when, and how one 
chooses. Rights other than those of the advocates are involved. 
By adjustment of rights we can have both full liberty of expres¬ 
sion and orderly life.” 
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Foreman & Clark, Inc. v. N. L. R. B., supra, si. op. 

p. 20. 

C. Recent decisions of the Board purportedly inconsistent with setting 

aside the election in the instant case do not affect the result in this case 

Respondent stresses that recently enunciated views 
of the Board 27 suggest that under present Board 
policy the letter sent by respondent would not be 
considered sufficient ground for setting aside the elec¬ 
tion; that the letter would now be construed simply 
as an expression of an intention to seek judicial 
review of the Board’s determination, a statement of 
legal position not inconsistent with free choice. 

Assuming the Board would now evaluate the letter 
in this fashion—an assumption not necessarily valid be¬ 
cause of the differentiating “nuances of fact inevitable” 
in the comparison of cases like this 28 —it does not affect 
the result in this case. Foreman <& Clark, Inc. v. 
N. L. R. B., supra, si. op., pp. 21-22. The letter is 
rationally susceptible of different evaluation. The con¬ 
clusion actually reached by the Board when it decided 
this case and the conclusion which respondent claims 
the Board would now draw if it redecided the case may 
both be reasonable interpretations. This being so, it 
does not demonstrate unreasonableness in the conclu¬ 
sion formerly reached to show that, on balance, the 
Board might now deem a different result more reason¬ 
able. It is a truism that the same data may be reason- 

27 See National Furniture Manufacturing Co., Inc., 106 NLRB 
No. 228, 33 LRRM 1004; Esquire, Inc., 107 NLRB No. 260, 33 
LRRM 1367. 

28 N. L. R. B. v. Thager Co., 34 LRRM 2250,2255 (C. A. 1, June 
3,1954). 
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ably interpreted differently by reasonable but different 
triers. Since, as we have shown, the conclusion winch 
the Board did reach is reasonable, no more is required. 
Radio Officers’ Union v. N. L. R. B., 347 U. S. 17,48-50. 

It may be urged that the Board should apply to 
this case any new standard of evaluation it has since 
adopted, and reexamine the certification in that light. 
The Board has decided, however, that certifications 
which w’ere valid under the standards which existed 
when they were issued should remain intact. 29 This 
approach is sound. The Board need not, 30 although 
it may, 31 give retroactive application to a new stand¬ 
ard. Either choice, so long as there is no abuse of 
discretion, 32 is within the power of the agency. As 
the Supreme Court has explained, wdiether to apply 
a new standard prospectively only or retroactively as 
well “lies primarily in the informed discretion of 
the administrative agency ” to be exercised by deter¬ 
mining whether the “mischief” which the new’ policy 
is designed to cure “is greater than the ill effect of 
the retroactive application of a new standard * * 

S. E. C. v. Clienery Corp ., 332 U. S. 194, 203. Bal¬ 
ancing these considerations, the Board has concluded 


28 Seattle Bakers, Inc., 108 NLRB No. 22, 33 LRRM 1490; 
S Turlington Supermarket, Inc., 108 NLRB No. 90, 34 LRRM 
1054, supplemented in 109 NLRB No. 57, 34 LRRM 1314; Supe¬ 
rior Sleeprite Corp., 109 NLRB No. 71, 34 LRRM 1328; see also 
Wagner Iron Works, 108 NLRB No. 173, 34 LRRM 1164. 

40 N. L. R. B. v. Red Rock Co., 187 F. 2d 76, 78 (C. A. 5), certi¬ 
orari denied, 341 U. S. 950. 

31 N. L. R. B. \. National Container Corp., 211 F. 2d 525, 534— 
535 (C. A. 2). 

82 N. L. R. B. v. Guy F. Atkinson, 195 F. 2d 141 (C. A. 9). 


k 
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that the detrimental unsettling effect of wholesale 
reexamination of outstanding certifications or orders 
outweighs any advantage which reappraisal might 
have. 33 This conclusion represents a reasonable exer¬ 
cise of the Board’s discretion and is therefore entitled 
to stand. Compare, N. L. R. B. v. Rockaway News 
Supply Co., Inc., 345 U. S. 71, 76-78. 

CONCLUSION 


For the reasons stated, it is respectfully submitted 
that a decree should issue enforcing the Board’s order 
in full. 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Bernard Dunatj, 

Nancy M. Sherman, 

Attorneys, 

National Labor Relations Board. 

August 1954. 


“This “ill effect” would be particularly great in the case at 
bar, were the Board to determine, upon reexamination of the 
record, that the distribution of the letter would not warrant set¬ 
ting the election aside. The Board would then have to consider 
the other objections filed by the Union, based on evidence which 
is now more than two years old and which the Union has had no 
reason to preserve (J. A. 18-21). 
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Appendix A 


Capital Transit Company 

THIRTY-SIXTH AND M STREETS . N.W. 
WASHINGTON 7. O. C. 

J. A. B. BROADWATER 
PRESIDENT 


March 10, 1952 

Dear Fellow Employee: 

On Thursday, March 13, 1952, an election by secret 
ballot will be held by the N. L. R. B. to determine 
whether or not certain of our employees wish to be 
represented for collective bargaining purposes by 
Division 659, which now represents the operators, 
mechanics, helpers, cleaners, etc., employed by Capital 
Transit Company. 

You will recall that about a year ago Division 689 
petitioned for an election, alleging that a substantial 
number of our employees had indicated a desire to 
be represented by the Union. The employees in¬ 
volved were in positions not covered by the Union 
contract; they were part of that group of our work¬ 
ers known as “salaried employees”. Some of them 
had formerly been represented by the Union in other 
jobs and had retained their membership in Division 
689 for certain reasons. 

The Company felt that many of the employees 
involved were not eligible to be represented by the 
Union because, under the law and as a practical 
matter, supervisory personnel should not be repre¬ 
sented by a labor union, especially by a labor union 

(39) 
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composed of the workers whose work is directed and 
controlled by the supervisors. 

By testimony of some employees and Union offi¬ 
cials, the Union claimed that you had no supervisory 
authority or responsibility. On the othe^* hand, the 
Company’s witnesses, which included many of you, 
testified positively that you not only had supervisory 
authority but exercised it constantly in the perform¬ 
ance of your daily tasks. 

After the hearing the Company submitted in writ¬ 
ing to the Board vigorous arguments in an effort to 
secure a ruling that it was not proper for you to be 
included in the same group with rank and file 
employees. 

Nevertheless, on February 18, 1952, the Board 
issued an order holding that your duties were not 
supervisory and that you could be represented by the 
Union if the majority of those voting desired it. In 
my opinion, the Board order was clearly wrong and 
contrary to the weight of the testimony offered at 
the hearing. I am sure you understand that the 
order of the Board does not require you to vote for 
the Union. It merely means that you may be repre¬ 
sented by the Union if a majority of the votes are for 
the Union in the coming election. 

I am told that some of you have been critical of the 
Board order because it describes your duties as rou¬ 
tine and denies that you are supervisors. I feel that 
such criticism as you may have expressed is justified. 
You know you cannot possibly properly perform your 
duties without exercising supervisory authority. 

The Company feels so strongly that you are a super¬ 
visor that, despite the order of the Board, you will be 
treated as such unless we are told by the courts that 
we cannot continue to do so. 
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Has it occurred to you that the Union may want to 
represent you so that you will not be able to exercise 
supervisory authority and responsibility? 

It is my understanding that the law permits me to 
express to you my opinion as to whether you should 
vote against the Union as your representative. It is 
my considered opinion that you should prefer to retain 
your right to handle your own problems and discuss 
improvements as an individual directly with your de¬ 
partment head, the General Manager, or with me. I 
therefore urge you to vote “NO”. 

If you agree with me, you must be sure to vote, for 
a failure to vote is almost the same as a vote for the 
choice you do not want. 

Cordially yours, 

J. A. B. Broadwater, 

President. 


Appendix B 

The relevant provisions of the National Labor Re¬ 
lations Act, as amended (61 Stat. 136, 29 U. S. C., 
Supp. V, Secs. 151, et seq .), are as follows: 

Sec. 2. When used in this Act—* * * 

(3) The term “employee” shall include any 
employee, * * * but shall not include * * * 
any individual employed as a supervisor * * *. 

(4) The term “representatives” includes any 
individual or labor organiation. 

(5) The term “labor organization” means 
any organization of any kind, or any agency 
or employee representation committee or plan, 
in w’hich employees participate and which exists 
for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

***** 
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(11) The term “supervisor” means any in¬ 
dividual having authority, in the interest of the 
employer, to hire, transfer, suspend, lay off, re¬ 
call, promote, discharge, assign, reward, or 
discipline other employees, or responsibly to 
direct them, or to adjust their grievances, or 
effectively to recommend such action, if in con¬ 
nection with the foregoing the exercise of such 
authority is not of a merely routine or clerical 
nature, but requires the use of independent 
judgment. 

***** 


RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the pur¬ 
pose of collective bargaining or other mutual 
aid or protection, and shall also have the right 
to refrain from any or all of such activities 
except to the extent that such right may be 
affected by an agreement requiring membership 
in a labor organization as a condition of em¬ 
ployment as authorized in section 8 (a) (3). 

UNFAIR LABOR PRACTICES 

Sec. 8. (a) It shall be an unfair labor 
practice for an employer— 

(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights 
guaranteed in section 7; 

***** 

(5) to refuse to bargain collectively with 
the representatives of his employees, sub¬ 
ject to the provisions of section 9 (a). 

***** 
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REPRESENTATIVES AND ELECTIONS 

Sec. 9 (a). Representatives designated or se¬ 
lected for the purposes of collective bargaining 
by the majority of the employees in a unit ap¬ 
propriate for such purposes, shall be the exclu¬ 
sive representatives of all the employees in such 
unit for the purposes of collective bargaining 
in respect to rates of pay, wages, hours of 
employment, or other conditions of employ¬ 
ment: * * * 

(b) The Board shall decide in each case 
whether, in order to assure to employees the 
fullest freedom in exercising the rights guar¬ 
anteed by this Act, the unit appropriate for the 
purposes of collective bargaining shall be the 
employer unit, craft unit, plant unit, or sub¬ 
division thereof: * * * 

(c) (1) Whenever a petition shall have been 
filed, in accordance with such regulations as 
may be prescribed by the Board— 

(A) by an employee or group of em¬ 
ployees or any individual or labor organi¬ 
zation acting in their behalf alleging that 
a substantial number of employees (i) wish 
to be represented for collective bargaining 
and that their employer declines to recog¬ 
nize their representative as the representa¬ 
tive defined in section 9 (a), * * * 

the Board shall investigate such petition and if 
it has reasonable cause to believe that a question 
of representation affecting commerce exists 
shall provide for an appropriate hearing upon 
due notice. Such hearing may be conducted by 
an officer or employee of the regional office, who 
shall not make any recommendations with re¬ 
spect thereto. If the Board finds upon the 
record of such hearing that such a question of 
representation exists, it shall direct an election 
by secret ballot and shall certify the results 
thereof. 

***** 


(3) No election shall be directed in any bar¬ 
gaining unit or any subdivision within which, 
in the preceding twelve-month period, a valid 
election shall have been held. * * * 

(d) Whenever an order of the Board made 
pursuant to section 10 (c) is based in whole or 
in part upon facts certified following an investi¬ 
gation pursuant to subsection (c) of this section 
and there is a petition for the enforcement or 
review of such order, such certification and the 
record of such investigation shall be included 
in the transcript of the entire record required 
to be filed under section 10 (e) or 10 (f), and 
thereupon the decree of the court enforcing, 
modifying, or setting aside in whole or in part 
the order of the Board shall he made and en¬ 
tered upon the pleadings, testimony, and pro¬ 
ceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as 
hereinafter provided, to prevent any person 
from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This 
power shall not be affected by any other means 
of adjustment or prevention that has been or 
may he established by agreement, law, or other¬ 
wise: * * * 

(e) * * * If upon the preponderance of the 
testimony taken the Board shall be of the opin¬ 
ion that any person named in the complaint has 
engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its 
findings of fact and shall issue and cause to be 
served on such person an order requiring such 
person to cease and desist from such unfair 
labor practice, and to take such affirmative 
action including reinstatement of employees 
with or without back pay, as will effectuate the 
policies of this Act: * * * 

(e) The Board shall have pow r er to petition 
any circuit court of appeals of the United 


45 


States (including the United States Court of 
Appeals for the District of Columbia), or if all 
the circuit courts of appeals to which applica¬ 
tion may be made are in vacation, any district 
court of the United States (including the Dis¬ 
trict Court of the United States for the Dis¬ 
trict of Columbia), within any circuit or 
district, respectively, wherein the unfair labor 
practice in question occurred or wherein such 
person resides or transacts business, for the 
enforcement of such order and for appropriate 
temporary relief or restraining order, and shall 
certify and file in the court a transcript of the 
entire record in the proceedings, including the 
pleadings and testimony upon which such order 
was entered and the findings and order of the 
Board. Upon such filing, the court shall cause 
notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the 
proceeding and of the question determined 
therein, and shall have power to grant such 
temporary relief or restraining order as it 
deems just and proper, and to make and enter 
upon the pleadings, testimony, and proceedings 
set forth in such transcript a decree enforcing, 
modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of 
the Board. No objection that has not been 
urged before the Board, its member, agent, or 
agency, shall be considered by the court, unless 
the failure or neglect to urge such objection 
shall be excused because of extraordinary cir¬ 
cumstances. The findings of the Board with 
respect to questions of fact if supported by sub¬ 
stantial evidence on the record considered as 
a whole shall be conclusive. * * * 

Sec. 14. (a) * * * no employer subject to 
this subchapter shall be compelled to deem in¬ 
dividuals defined herein as supervisors for the 
purpose of any law’, either national or local, 
relating to collective bargaining. 
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